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I. STATEMENT OF THE CASE
The facts and procedural history are laid out in the respondent’s brief and the Immigration Judge’s (IJ’s) opinion and will not be repeated.
 
II. STATEMENT OF ISSUES
The main issue in this case is whether Assault in the Third Degree under Revised Code of Washington (RCW) § 9A.36.031(1)(f), with a special allegation of Sexual Motivation under RCW § 9.94A.835 constitutes a crime involving moral turpitude (CIMT). To decide this, the Board must decide whether the Washington sexual motivation enhancement transforms a crime of negligence into a CIMT by heightening the mens rea.
A closely-related issue is if, in order to decide this question  the Board would need to jettison its established methodology and case law as to when assault crimes constitute crimes involving moral turpitude.
III. STANDARD OF REVIEW
The Board may review questions of law, in appeals from decisions of immigration judges, de novo. 8 CFR § 1003.1(d)(3). 
The respondent is a lawful permanent resident (LPR) and the burden on DHS is to establish deportability for a conviction for a CIMT by “clear, convincing and unequivocal” evidence. Woodby v. Immigration & Naturalization Serv., 385 U.S. 276, 286, 87 S. Ct. 483, 488, (1966), Matter of Teixeira, 21 I. & N. Dec. 316, 321 (BIA 1996), 8 C.F.R. § 1240.8(a).
IV. SUMMARY OF ARGUMENT
Respondent was convicted of a crime of criminal negligence, a non-sexual assault that was enhanced by an allegation of sexual motivation (SM). The SM enhancement increases the punishment and would require jury unanimity and is therefore effectively an element under Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348 (2000) and its progeny, and Matter of Martinez-Zapata 24 I&N Dec 424 (BIA 2007). However, this is undisputed in this case. 
The only issue is whether the Washington sexual motivation enhancement transforms a crime of negligence into a CIMT.  The immigration judge (IJ) correctly ruled that it does not, in a well-reasoned decision that is in conformity with applicable Board precedents. The IJ noted that the Board has previously found RCW 9A.36.031(f) to not be a CIMT because the mens rea is one of negligence. The IJ correctly found that the addition of a sexual motivation enhancement does not elevate the mens rea to that necessary for a finding of moral turpitude. DHS has not pointed to a single case where a crime with a mens rea of negligence, with or without a statutory enhancement, was found to involve moral turpitude, or where the balancing test of Matter of Solon, 24 I&N Dec. 239 (BIA 2007) was applied to an offense that did not reach the level of recklessness (at least a conscious disregard of a substantial and unjustifiable risk). To adopt the Service’s argument (that negligence is a sufficient mens rea where there is attending harm or unsavory behavior) would require the BIA to radically modify and expand its framework for deciding when assault cases fit the definition of a CIMT. 
Alternatively, if the addition of an enhancement that requires a particular “purpose” increases the mens rea to something higher than negligence, it would lead to a legally absurd outcome that could not be found to establish moral turpitude by “clear, convincing and unequivocal” evidence. It is impossible to act negligently with a particular purpose. See Knapik v. Ashcroft, 384 F.3d 84, 92 (3d Cir. 2004); Gill v. I.N.S., 420 F.3d 82, 90 (2d Cir. 2005). Following DHS’s lead and jettisoning the comprehensible balancing scheme of Solon will reduce the ability of public defenders and immigrant defendants to accurately understand the immigration consequences of convictions and engage in effective plea negotiations.
 In either case, it would require a clear rupture with the Board’s established framework for deciding moral turpitude in assault cases.
Finally, the realistic probability test is met, because under the Board’s traditional framework the statute is explicitly overbroad, and respondent’s conviction is factually based only on the minimum culpable conduct under the statute. The only way that Respondent’s conviction fails to meet the realistic probability test is if the Board adopts DHS’s new expanded definition of moral turpitude. DHS has not proposed a usable test for unintentional crimes, other than case-by-case weighing of seriousness, regardless of intent.   

V. ARGUMENT
A. The IJ’s interpretation of the federal generic definition of “crime involving moral turpitude” is in conformity with applicable precedent, and this definition should not be expanded as DHS requests. 

While noting that the term “crime involving moral turpitude” is not defined in the INA, I.J. at 5, the IJ properly noted that CIMTs are “general crimes that are (1) vile, base, or depraved, and (2) violate accepted moral standards.” I.J. at 5 (citing Hernandez-Gonzalez v. Holder, 778 F.3d 793, 801 (9th Cir. 2015)). Both the Ninth Circuit and Board have long agreed that simple assault cannot be a CIMT. Id. (citing Uppal v. Holder, 605 F.3d 712, 716 (9th Cir. 2010) and Matter of Solon, 24 I&N Dec. at 241). Outside the simple assault context, assault statutes are reviewed under a “totality of the circumstances approach, including a consideration of the required level of consciousness, resulting harm to the victim, and any other aggravating factors.” I.J. at 5. Most relevant to the present case, “where no conscious behavior is required, there can be no finding of moral turpitude, regardless of the level of harm.” Matter of Solon, 24 I&N Dec. at 242 (emphasis added).        

DHS attempts to broaden the generic definition by distorting the balancing test from Matter of Solon. The Service asks the Board to disregard decades of precedent when it argues that the level of harm overrides a lack of intent below that of recklessness.   
B. Abandoning or radically loosening the Solon scale will have a disastrous effect.

1. Broadening the CIMT definition would upend decades of precedent. 
a. Moral turpitude has never been found in assault cases without an element of at least conscious disregard of a substantial and unjustifiable risk to the life or safety of others.


The Ninth Circuit has repeatedly held that “an assault statute not involving a specific intent to injure or a special trust relationship and not requiring that the assault cause death or even serious bodily injury cannot qualify as a categorical [crime of moral turpitude].” 605 F.3d at 719 (emphases in original). Castrijon-Garcia v. Holder, 704 F.3d 1205, 1213 (9th Cir. 2013).  


In the Board’s case-law defining CIMTs in relation to assault, its holding on the mens rea requirement has been a consistent rule. 

[T]o qualify as a crime involving moral turpitude for purposes of the Act, a crime must involve . . .  some degree of scienter, whether specific intent, deliberateness, willfulness, or recklessness. This definition rearticulates with greater clarity the definition that the Board (and many courts) have in fact long applied. 

Matter of Silva-Trevino, 24 I&N Dec. 687, 709 (2008) vacated by Matter of Silva-Trevino 26 I&N Dec. 550 (AG 2015) (Silva-Trevino III) but see 26 I&N Dec. at 554, n4.

 It is well-established that the degree of harm or the seriousness of a criminal offense by itself is not determinative of whether a crime involves moral turpitude. Matter of Ruiz-Lopez, 25 I&N Dec. 551, 551 (BIA 2011). Matter of Sejas, 24 I&N Dec. 236, 237 (BIA 2007) (citing Matter of Serna, 20 I&N Dec. at 581).
[A]at least in the context of assault crimes, a finding of moral turpitude involves an assessment of both the state of mind and the level of harm required to complete the offense. Thus, intentional conduct resulting in a meaningful level of harm, which must be more than mere offensive touching, may be considered morally turpitudinous. However, as the level of conscious behavior decreases, i.e., from intentional to reckless conduct, more serious resulting harm is required in order to find that the crime involves moral turpitude. Moreover, where no conscious behavior is required, there can be no finding of moral turpitude, regardless of the resulting harm.

Matter of Solon, 24 I&N Dec. 239, 242 (BIA 2007) (bolding added).  This “Solon scale” provides a framework within which public defenders and non-citizen defendants can at least begin to reckon the immigration consequences of pleas to different offenses.
b. The DHS’ argument for additional balancing of mens rea with the degree of harm in assault cases refers only to cases treating crimes of recklessness or a higher mens rea, and provide no authority for going outside the “Solon scale.”

The cases cited by DHS that purport to stand for flexibility by the Board and by the Court or for balancing the mens rea with the degree of harm, all refer to crimes of recklessness or higher. DHS Brief on Appeal (DHS brief) at 7-10.

Matter of Jing Wu 27 I&N Dec. 8 (BIA) reiterates the same rule, and the “flexibility” (DHS brief at 8) of the scale that Board applies in balancing the mens rea and actus reus, or an aggravating factor, applies only in assaults “that require a state of mind falling between specific intent and criminal negligence— for instance, general intent and recklessness.” Matter of Jing Wu, 27 I&N Dec. 8, 11 (BIA 2017) (emphasis added). DHS’s brief cites the statement in Wu that the assault with a deadly weapon offense is “different from the statute in [Matter of] Medina because it does not require that a perpetrator subjectively perceive the risk posed by his or her conduct.”  But this is out of context. DHS Brief at 9 (citing Matter of Wu, 27 I&N Dec. at 12, discussing CPC § 245(a)(1)).  As the Board explained in Wu, § 245(a)(1) requires a sufficiently culpable state because, quoting the California Supreme Court, 

“[A] defendant guilty of assault must be aware of the facts that would lead a reasonable person to realize that a battery would directly, naturally and probably result from his conduct. He may not be convicted based on facts he did not know but should have known. He, however, need not be subjectively aware of the risk that a battery might occur. In adopting this knowledge requirement, we do not disturb our previous holdings. Assault is still a general intent crime . . . . Likewise, mere recklessness or criminal negligence is still not enough because a jury cannot find a defendant guilty of assault based on facts he should have known but did not know.” 

Matter of Wu, 27 I&N Dec. at 13 (internal citations omitted)(bolding added). In Wu, the Board noted with approbation, “[t]he Ninth Circuit concluded in [United States v.]Grajeda [581 F.3d 1186 (9th Cir.2008)] that a violation of section 245(a)(1) requires a culpable mental state greater than recklessness and criminal negligence.” Wu at 14. 

The Service asserts that the Board’s reliance on Matter of Medina, 15 I&N Dec 611 (BIA 1976) is instructive because “the Board acknowledged in dicta that the mens rea required for criminal negligence would also support a finding of moral turpitude. Matter of Medina, 15 I&N Dec at 613-614.”  DHS brief at 10.   That description is also inaccurate: The term “negligence” appears only once in Medina, merely listing a section, excluded from the following discussion, of the Illinois  statute where it is defined: “section 4–7 defines Negligence.” Id at 612. The discussion in Medina is entirely about the three Illinois mental elements of intent, knowledge, and recklessness. It concludes that any of the three may support a finding of moral turpitude. The definition of recklessness is the same: “[a] person is reckless or acts recklessly, when he consciously disregards a substantial and unjustifiable risk . . .” Id at 613. Negligence is mentioned once in Medina, supra, and then specifically excluded from the discussion of recklessness. To find support in Medina to the effect that crime of negligence can be a CIMT, even in dicta, is (perhaps Mark Twain put it best) “a stretcher.” 

DHS’ interjection of the adjective “non-exhaustive” to the same basic list of culpable mental states--  that is repeated perhaps more accurately in Matter of Leal, 26 I&N Dec. 20,  21 (BIA 2012) as “specific intent, knowledge, willfulness, or recklessness”--  is hopeful but unavailing. DHS brief at 7. Under Matter of Perez-Contreras 20 I&N Dec 615 (BIA 1992), Solon, and subsequent Board case law, the list is restrictive. The scale stops at recklessness. Matter of Louissaint, 24 I&N Dec. 754, 756-57 (BIA 2009), Marmolejo-Campos v. Holder, 558 F.3d 903, 912 (9th Cir. 2009). Negligence is too low.
 
The scale of balancing to determine moral turpitude crimes of assault is summarized in Solon, that “as the level of conscious behavior decreases, i.e., from intentional to reckless conduct, more serious resulting harm is required in order to find that the crime involves moral turpitude.” Id at 242.  DHS is arguing in effect that next phrase in the formulation of the “Solon scale” should be erased: “Moreover, where no conscious behavior is required, there can be no finding of moral turpitude, regardless of the resulting harm.” Id.  

The reference to “gross negligence” from a civil liability tort case (DHS brief at 11) is inapplicable in any case, but even if it were, “gross negligence” is not a statutory element of RCW § 9A.36.031(1)(f), nor a category of criminal liability under RCW 9A.08.010, nor has DHS provided a case that defines or heightens the liability for this offense in that way.  

        The Service’s argument can only prevail if the SM enhancement actually cancels out the statutory scienter of RCW § 9A.36.031(1)(f),  by requiring at least conscious disregard of the risk of harm. They have pointed to no Washington case, or case from another jurisdiction, expanding liability in this contradictory way.  

c. To arrive at the conclusion DHS is urging would require the Board to jettison its established case law on assault and moral turpitude, articulated in the “Solon scale” which requires a mens rea of recklessness or higher to begin balancing.

DHS’s urgings do not include a test for weighing moral turpitude in assault offenses outside the “Solon scale,” supra, which goes no lower than recklessness. It should be “flexible.” DHS brief at 8. It should take into account the level of danger and aggravating factors, DHS brief at 8, which the Solon scale already does. It purports inaccurately to find supporting dicta in Medina  that negligence could amount to moral turpitude. DHS brief at 10. DHS states in a conclusory manner that the distance between a reckless aggravated assault falling within the Solon scale and an assault (with criminal negligence) and sexual motivation is only a “short theoretical distance.” DHS brief at 10.  It concludes that -- despite the well-established requirement of an element of at least conscious disregard of risk as a prerequisite to begin the balancing test---  that law supports a “continuation” of the balancing test beyond that lower limit of the Solon scale.


Essentially, DHS is asking the Board to disregard its precedents and allow harm or other aggravating factors outweigh the lack of any conscious disregard of the risk of harm. There is no actual guidance or replacement test proposed for unintentional offenses.  The “short theoretical distance” DHS is asking the Board to bridge is not so short, and has no clear stopping point. Under DHS proposal, the determination would necessarily be on a case-by-case basis. In the end, it leads toward those “collateral trials” the Supreme Court has warned us against. Shepard v. United States, 544 U.S. 13, 14 (2005) (“[A]voidance of collateral trials . . .   was the heart of the Taylor decision. Id.)
2. Broadening the CIMT definition as DHS proposes could deprive criminal defendants of the benefit of the bargain.


It is no secret that Mr. Hanging’s conviction was arrived at through a plea bargain. The criminal justice system of the United States is almost entirely based on plea bargaining. Missouri v. Frye, 566 U.S. 134, 143, 132 S. Ct. 1399, 1407 (2012) (“Ninety-seven percent of federal convictions and ninety-four percent of state convictions are the result of guilty pleas. . . .  In today’s criminal justice system, therefore, the negotiation of a plea bargain, rather than the unfolding of a trial, is almost always the critical point for a defendant.” Id.).  As the U.S. Supreme Court noted in Padilla, “[T]he threat of deportation may provide the defendant with a powerful incentive to plead guilty to an offense that does not mandate that penalty in exchange for a dismissal of a charge that does.” Padilla, 559 U.S. at 373. “’That is what plea bargaining is. It is not some adjunct to the criminal justice system; it is the criminal justice system.’ Scott & Stuntz, Plea Bargaining as Contract, 101 Yale L. J. 1909, 1912 (1992).” Frye at 144, 1407.

However, plea-bargaining is not one-sided. It is not a favor to criminal defendants rendered by soft-hearted prosecutors. Instead, it relieves prosecutors of having to prove guilt of (often) a more serious offense, of having witnesses cross-examined and evidence tested and contested, and of persuading a jury. Frye at 144, 1407.                 

       Washington law even allows a plea to an explicitly legally deficient offense—one a jury could never actually convict on--  if it was a knowing, intelligent and voluntary plea. There must be a sufficient factual basis establishing a risk of conviction on an original, (dismissed) charge, that plea bargaining to a less serious charge became a rational choice. In re Barr 102 Wn.2d 265, 684 P.2d 712 (1984); State v. Zhao 157 Wash.2d 188, 137 P.3d 835 (Wash. 2006).
         In exchange, criminal defendants receive the benefit of the bargain.  Padilla, 559 U.S. at 373, United States v. Hyde, 520 U.S. 670, 677, 117 S. Ct. 1630, 1634 (1997).  Defendants are not to be deemed convicted of charges that are withdrawn, amended or dismissed. They are to be convicted only of the offense to which they pleaded, whose elements define the minimum conduct needed for conviction.  
      One of the Assault 3 with SM cases cited by DHS,  In re McCarthy, 164 P.3d 1283 (Wash. 2007 illustrates precisely the unfairness of their proposed approach. The factual description of the case is that  “[w]itnesses reported”— and since there was no trial we assume this is hearsay from a police report or probable cause statement--  “that he pressed and massaged his genital area against the woman's buttocks.”  The defendant then “ pleaded guilty to the reduced charge of third degree assault with sexual motivation.”   McCarthy at 237,  1284. (bolding added). There is no mention of any “bodily injury” whatsoever, a statutory element of Assault 3 under RCW § 9A.36.031(1)(f).  The witness statement may have been sufficient for probable cause for the original charge, and that in turn rendered avoidance of the risk of conviction on that charge, by plea bargaining, a rational choice. But that could not be said to have been the conduct of conviction. The defendant was not convicted of the more serious charge the allegations led to.  Based on the above, the offense entirely lacked an element required for conviction. The offense McCarthy pleaded to was in effect a legal fiction, and the only way to apply the categorical approach to such a case is to base it on the elements of the offense and the minimum conduct needed to find the elements.  To follow DHS’ lead on this and consider conduct that was alleged in support of a different, earlier, unconvicted charge, and not otherwise linked to the actual offense of conviction, threatens to deprive defendants of the benefit of the bargain.
         Under the categorical approach “offenses must be viewed in the abstract. . . .” Moncrieffe v. Holder, 569 U.S. 184, 190, 133 S. Ct. 1678, 1684, (2013).   Even where an offense “almost invariably” involved turpitudinous conduct, the Supreme Court found that “it is still true that the elements  . . .  do  not necessarily involve” such conduct, and applied the categorical method on that basis.  Kawashima v. Holder, 565 U.S. 478, 488, 132 S. Ct. 1166, 1175 (emphasis in original). 
3. Broadening the CIMT definition as DHS proposes would impede the ability of defense counsel to fulfill Padilla obligations.

One of the effects of a consistent rule is to allow defense counsel seeking to comply with ethical obligations and the duty under Padilla v. Kentucky, 130 S.Ct 1473 (2010) to meaningfully take immigration consequences into account during plea negotiation. Effective assistance is required during plea negotiation as well as trial, and requires taking immigration consequences into account. Lafler v. Cooper, 132 S. Ct. 1376 (2012); Missouri v. Frye, 132 S. Ct. 1399. 

Given that the majority of criminal cases are resolved through plea bargaining, the potential impact of an unclear test is large. If it were to accept the temptation of expanding the framework of Medina, Solon and Perez-Contreras, rearticulated in Silva-Trevino III, onto unclear boundaries encompassing more unintentional crimes, the Board would be multiplying the difficulties for defense counsel in complying with the mandate of Padilla.   
The Solon scale with its clear lines of demarcation facilitates meaningful plea negotiations in light of Padilla, Frye and Lafler; DHS’s undefined but open-ended alternative does not.

C. The IJ correctly applied the current CIMT definition using the categorical approach to find that the offense of conviction is categorically overbroad.
1. The strict categorical approach is the proper method for analyzing whether an indivisible crime necessarily involves moral turpitude.  
Under Descamps v. U.S. 133 S.Ct. 2276 (2013) and Mathis v. United States, 136 S. Ct. 894 (2016), unless a statute is divisible— which DHS concedes RCW § 9A.36.031(1)(f) is not— the IJ is limited to the examination of the elements of the crime.
 Under Olivas-Motta v. Holder, 746 F.3d 907, 916 (9th Cir. 2013) the IJ may not go outside the record of conviction to determine if moral turpitude inheres. A “crime involving moral turpitude” is a generic crime whose description is complete unto itself, such that “involving moral turpitude” is an element of the crime.  Olivas-Motta v. Holder, 746 F.3d 907, 916 (9th Cir. 2013).

In determining whether a crime involves moral turpitude, the specific statute under which the conviction occurred is controlling.  . . .  Thus, whether a particular crime involves moral turpitude “is determined by the statutory definition or by the nature of the crime not by the specific conduct that resulted in the conviction.” McNaughton v. INS, 612 F.2d 457, 459 (9th Cir. 1980). The crime must be one that necessarily involves moral turpitude without consideration of the circumstances under which the crime was, in fact, committed. 

Matter of Lopez-Meza, 22 I. & N. Dec. 1188, 1193–94 (BIA 1999). 
 

2.
The minimum conduct required for conviction the statute and by state case-law does not “necessarily” involve moral turpitude.

Assault in the Third degree under RCW § 9A.36.031(1)(f) does not require a sexual act or sexual conduct. See RCW 9A.44.010 (1) defining “sexual intercourse” and (2) defining “sexual contact.” The bodily harm element of 9A.36.031(1)(f), though augmented by the requirement of pain and “considerable suffering,” is the least of the three statutory gradations of bodily harm. RCW 9A.04.110(4)(a - c). “Bodily harm” means any physical pain or injury, illness, or an impairment of physical condition. 9A.04.110 (4)(a).

While it is undisputed that the SM sentencing enhancement is an element for purposes of analyzing Respondent’s conviction, the addition of SM does not add an element of sexual conduct, sexual contact, or actual harm. A sexual motivation allegation increases the punishment and requires that only “one of the purposes” for which the defendant committed the crime was for the purpose of sexual gratification. RCW 9.94A.030(48). A person convicted under 9A.36.031 (1)(f) with an SM enhancement is not sentenced as a sex offender under Washington law. RCW § 9.94A.507.  There is no test or requirement that sexual motivation be proved to be a primary motivation or a “substantial” factor influencing the defendant’s conduct.
 In order to establish sexual motivation, the State must present evidence of some “identifiable conduct during the course of the event,” which establishes proof of the sexual motivation. State v. Halstien, 122 Wn.2d at 109, 121, 857 P.2d 270 (1993). However, sexual criminal conduct is not required for the State to obtain an SM enhancement. Halstien, at 120-21,. 
 As the IJ correctly noted, SM is not by itself turpitudinous, but a normal feature of humanity, and the purposeful act at least partly motivated for sexual gratification “does not have to be the same conduct that constitutes the underlying offense.”  I.J. at  8.  

D. Assault in the Third degree under RCW § 9A.36.031(1)(f) with SM does not meet the Board’s or the Ninth Circuit’s case law test for moral turpitude in assault cases.
1. Assault in the Third degree under RCW § 9A.36.031(1)(f) with SM does not require or add an element of conscious disregard of a substantial and unjustifiable risk.

The definition of negligence, which is the statutory element of scienter required for a conviction under § 9A.36.031(1)(f), with or without enhancements, is squarely embedded in the statute. It occurs when someone unreasonably “fails to be aware of a substantial risk that a wrongful act may occur.”  RCW 9A.08.010(d). Nothing about acting with a purpose of sexual gratification among other purposes, and one that might not be the primary motivation,  requires conscious disregard of the risk of harm or an intent to harm.
 
The IJ’s decision is exactly on point. I.J. at 8.  His conclusion not only did not require legal imagination, it is the obvious and logical way to harmonize a crime of negligence that resulted in harm, with a motivation of sexual gratification. Nothing in the addition of sexual motivation alters the conclusion in Perez-Contreras that RCW § 9A.36.031(1)(f)  does not involve “the conscious disregard of a substantial and unjustifiable risk.”  Id at 618. 
DHS has cited no Washington case to support the proposition that adding SM makes § 9A.36.031(1)(f) more intentional under RCW 9A.08.010, or that adding a “purpose” of sexual gratification requires specific intent. Gonzalez-Cervantes v. Holder, 709 F.3d 1265, 1270 (9th Cir. 2013), one case cited by DHS, treated a sexual battery statute that has sexual contact as an element, Cal. Penal Code § 243.4 (e)(1). DHS brief at 15.  In California “a battery is any willful and unlawful use of force or violence upon the person of another” (CPC § 242), including a sexual touching.
Our Supreme Court has recently reiterated the long-standing rule that battery is a general intent crime. . . . This necessarily excludes criminal liability when the force or violence is accomplished with a “lesser” state of mind, i.e., “criminal negligence.”

People v. Lara, 44 Cal. App. 4th 102, 107, 51 Cal. Rptr. 2d 402, 405 (1996) (internal citations omitted).  Simple battery is at least willful, but California’s sexual battery actually has a higher mens rea, of specific intent, interpreted in Gonzalez-Cervantes as a “requirement that the defendant specifically intend to damage his victim psychologically.” Id at 1270. Gonzalez-Cervantes is distinguishable because that offense has a mens rea of at least willfulness, a specific intent to harm, and requires sexual contact as an element. The sexual motivation enhancement under RCW 9.94A.835 does not add any of those elements.
     Matter of Cortes-Medina, 26 I. & N. Dec. 79 (BIA 2013), another authority invoked by DHS, does not control either. DHS brief at 15. Cortes-Medina also uses the Solon scale.  “Under long-standing case law,” a CIMT is a crime “committed with some degree of scienter, either specific intent, deliberateness, willfulness, or recklessness. Cortes-Medina at 82 (citing Louissaint). Cortes-Medina analyzed California Penal Code 314(1) that has a requirement of at least a willful action. “To be convicted under this statute, therefore, a defendant must intentionally expose himself. . .” Cortes-Medina at 83.  The lewd intent required by of the California statute is described this way:

See People v. Ballard, 16 Cal. Rptr. 2d 624, 630 (Cal. Ct. App. 1993) (“Th[e] intentional and lewd desire to corrupt or offend others, for purposes of one's own sexual desires, may aptly be described as a state of moral turpitude.”). This is what makes it “base, vile, or depraved, and contrary to the accepted rules of morality.” 

Id.  In addition to a sexual purpose California indecent exposure requires both a willful action and an intentional (lewd) exposure of the genitals. People v. Earle (App. 6 Dist. 2009) 91 Cal.Rptr.3d 261, 172 Cal.App.4th 372, review denied; People v. Carbajal (App. 4 Dist. 2003) 8 Cal.Rptr.3d 206, 114 Cal.App.4th 978, review denied.   The sexual motivation enhancement at RCW 9.94A.835 does not add elements of willfulness nor of “intentional and lewd desire to corrupt or offend others” to RCW § 9A.36.031(1)(f).  
         The term “willfully” connotes a higher mens rea than negligence, usually at least equivalent to “knowingly.”  American Law Institute, Model Penal Code § 2.02(8) (1985) (“A requirement that an offense be committed wilfully is satisfied if a person acts knowingly with respect to the material elements of the offense, unless a purpose to impose further requirements appears.”)


Similarly off-point is DHS’s reference to United States v. Rocha-Alvarado, 843 F.3d 802 (9th Cir. 2016), cert. denied, 137 S. Ct. 2214, 198 L. Ed. 2d 661 (2017). DHS brief at 15.  Rocha-Alvarado found that attempted sexual abuse in the first degree pursuant to Oregon Revised Statutes § 163.427(1)(a) qualified as a “crime of violence” as either “sexual abuse of a minor” or as a “forcible sex offense” under the U.S. Sentencing Guidelines at § 2L1.2. Rocha-Alvarado at 805. Rocha-Alvarado is not a moral turpitude case. Secondly, a crime of attempt, if not a legal fiction, connotes a specific intent to commit the act. Thirdly, ORS § 163.427(1)(a)(A) requires as an element at least sexual contact, and specifically “touching of the sexual or other intimate parts of a person”  for sexual gratification or arousal of either party, as an element. Rocha-Alvarado at 808.


The conclusory statement in DHS’s brief that adding sexual motivation as defined at RCW 9.94A.835 to assault under RCW § 9A.36.031(1)(f) “elevates the stated level of scienter” to “one much higher” is unsupported by case-law or authority. DHS brief at  15-16. It is ipse dixit because it pronounces the conclusion it wishes to prove. 
2. The Service’s references to Matter of Lopez-Meza 21 I&N Dec 1188 (BIA 1999) and arriving at moral turpitude by “building together elements,” is based on a misreading of the elements of the respective offenses.
Matter of Lopez-Meza 21 I&N Dec 1188 (BIA 1999) is easily distinguishable. DHS brief at 11, DHS Opposition to Motion to Terminate at 4.   The “building together” of elements in Lopez-Meza was predicated on an additional statutory element— a mens rea of knowledge. Id at 1195-1196. While Lopez-Meza held that a specific element of intent is not required for moral turpitude, id. at 1195, the Board gave particular emphasis to the addition of the statutory element of knowledge. The Board cited an Arizona Supreme Court case, which also said: 

 [T]he Court of Appeals stated: “The appellant's * * * argument ignores the well-established classification of crimes as malum in se or malum prohibitum. DWI is the latter, an offense which is wrong because it is prohibited by law. It does not require proof of a culpable mental state. . . .”   We agree with this reasoning as to intoxication. The suspension of a license is, however, different. A driver needs to know he does not have a license before he can be punished for driving without one even if he is driving while intoxicated, which does not require intent. 

State v. Williams, 144 Ariz. 487, 489, 698 P.2d 732, 734 (1985) (internal citations omitted) (emphasis added) Lopez-Meza at 1195. The Ninth Circuit also affirmed that the “building together of elements” does not serve to raise the scienter unless one of the elements involves a level of scienter that has been found to involve moral turpitude on its own: 

The aggravating factor in a recidivist DUI conviction, however, is the fact that the offender has been convicted of simple DUI offenses before. In the Board's view, recidivist DUI “is based on an aggregation of simple DUI convictions” and, since no single simple DUI is a crime of moral turpitude, a collection of DUIs, no matter how many, can never qualify as such. Id. at 85–86.

Marmolejo-Campos v. Holder, 558 F.3d 903, 915 (9th Cir. 2009). In a similar manner, in Mr. Hanging’s case aggregation of the sexual motivation allegation (which does not, separately and in itself, involve moral turpitude) with assault by negligence (which also does not involve moral turpitude), cannot suddenly create a CIMT simply by their combination.
          The comparison fails in this case because the instant offense lacks the addition of a higher, more intentional mens rea than negligence,  which Lopez-Meza required.  The offense of conviction here is thus distinguishable from Lopez-Meza.  The  admonishment of Matter of Short, that “[m]oral turpitude cannot be viewed to arise from some undefined synergism by which two offenses are combined to create a crime involving moral turpitude, where each crime individually does not involve moral turpitude,” is apt here.  20 I&N Dec. 136, 139 (BIA 1989); see also Marmolejo-Campos v. Holder, 558 F.3d 903, 916 (9th Cir. 2009).

Under Washington state law, knowledge is a higher mens rea than recklessness—  more culpable than even conscious disregard of a risk. RCW 9A.08.010(1)(b).  Deeming a defendant accused of an offense requiring only criminal negligence to have “knowledge” under the law would be “a redefinition” that is “inconsistent with the statutory scheme which creates a hierarchy of mental states for crimes of increasing culpability.”  State v. Shipp, 93 Wash. 2d 510, 515, 610 P.2d 1322, 1325 (1980).
An alternative construction of RCW 9A.08.010(1)(b) would be that it creates a mandatory presumption of knowledge when negligent ignorance is proved. But that construction would also be unconstitutional, since presumptions that direct the jury to find the presence of a criminal element absent proof of that element violate the requirement of due process.[ State v. Shipp] at 515, 610 P.2d 1322 (citing In re Winship, 397 U.S. 358, 90 S.Ct. 1068, 25 L.Ed.2d 368 (1970)).

Crosswhite v. Washington State Dep't of Soc. & Health Servs., 197 Wash. App. 539, 555–56, 389 P.3d 731, 738, review denied, 188 Wash. 2d 1009, 394 P.3d 1016 (2017).
Even though the Washington State legislature chose to increase the punishment for the crime of negligent assault where one of the purposes of the conduct was sexual gratification, Washington law has never held that the addition of the enhancement alters the meaning of  RCW 9A.08.010(1)(d) or raises the mens rea of the offense as a whole.
             The immigration judge (IJ) got it exactly right when he noted that “acting for the purpose of one’s own sexual gratification (i.e., acting with a sexual motivation) is not itself categorically morally turpitudinous conduct.” IJ at 8. Since sexual motivation as such is not a crime at all, the admonition of Short applies a fortiori.
3. Assuming arguendo that the sexual motivation enhancement were as purposeful as attempt and required specific intent, thus cancelling out the statutory element of negligence,  purposeful (or knowing or reckless or attempted) negligence is a legal fiction that cannot be categorized as a CIMT. 


As the Third Circuit held:  

Attempt (necessarily requiring intent to commit a crime) is inconsistent with recklessness (which, by definition, implies acting without intent). . . .  . Put differently, we cannot say that a conviction for attempted reckless endangerment necessarily involves moral turpitude without also abandoning the categorical approach.

Knapik v. Ashcroft, 384 F.3d 84, 92 (3d Cir. 2004) (citations to NY cases omitted) . “A charge of attempting to commit a crime of recklessness has a certain conceptual incoherence, particularly where, as here, the offense is partly defined by its result (serious bodily injury).” Gill v. I.N.S., 420 F.3d 82, 90 (2d Cir. 2005).  “Because Knapik's crime of conviction was nonsensical, the court found that it could not demonstrate ‘moral turpitude.” Id.   This logic applies all the more to crimes of negligence. There is no per se reason why a knowing, intelligent and voluntary plea to Attempted Assault in the Third degree under RCW § 9A.36.031(1)(f) could not be obtained in Washington, but it could not be a CIMT, for the reasons provided in Knapik and Gill.
 The expanded use of the term “crime involving moral turpitude”  that the Service urges would, in the last analysis, be grievously ambiguous enough for the Board to apply the “longstanding principle of construing any lingering ambiguities in deportation statutes in favor of the alien,” I.N.S. v. St. Cyr, 533 U.S. 289, 320, 121 S. Ct. 2271, 2290, (2001)(internal citation omitted). The time-honored rule of lenity in immigration cases applies even in criminal, moral turpitude-related cases. Fong Haw Tan v. Phelan, 333 U.S. 6, 10, 68 S. Ct. 374, 376 (1948).  
E. DHS misapplies the realistic probability test, which should not be used to make an end run around the strictures of the categorical approach.
1. There is a realistic probability that the minimum conduct that would be   prosecuted under RCW § 9A.36.031(1)(f) (Assault in the Third degree) with a sexual motivation enhancement would not require moral turpitude, because the text of the statute is overbroad on its face.

           It requires no use of legal imagination to observe that Assault in the Third degree under RCW § 9A.36.031(1)(f) with a sexual motivation enhancement is broader than the definition of moral turpitude employed in all assault cases until now. Unless DHS is seeking an entirely new definition of moral turpitude for assault cases, we know that Assault in the Third degree under RCW § 9A.36.031(1)(f) --with or without a sexual motivation, deadly weapon, firearm or other enhancement, and regardless of the length of the sentence-- “explicitly defines a crime more broadly” than the generic definition because the “statute’s greater breadth is evident from its text.” United States v. Grisel, 488 F.3d 844, 850 (9th Cir. 2007); Chavez-Solis v. Lynch, 803 F.3d 1004, 1010 (9th Cir. 2015).  “[W]hen ‘the text of the statute expressly includes in its definition that which [is] expressly excluded from the generic, federal definition,’ the statute is overly inclusive.” United States v. Vidal, 504 F.3d 1072, 1082 (9th Cir. 2007).  Negligent causation of less than substantial bodily injury while acting for the purpose of one’s own sexual gratification, without intent to injure, is outside any heretofore accepted definition of a CIMT. I.J. at 8.
          Without first knowing precisely what new test of moral turpitude could be used for a crime of negligence-- which lacks the element of a conscious disregard of risk but is combined with an additional element increasing the punishment--  searching for case examples would be like a cat chasing its tale:   simultaneously looking for a case example that fits the definition and looking for case examples to arrive at a new, expanded definition. One cannot offer a case example outside the definition if one does not know the confines of the definition.
2. Respondent can also point to his own case to show realistic probability of prosecution, and, barring a new definition of moral turpitude, it is itself a case example of non-turpitudinous criminal conduct.

Although no legal imagination is required because the statute is explicitly broader than the generic definition, if he needed to, Mr. Hanging could point to his own case to show that the state prosecutes people under the statute of conviction, and this minimum conduct falls outside the generic CIMT definition.  Chavez-Solis v. Lynch at 1009. As DHS correctly notes, the facts underlying the respondent’s particular violation of the statute are not the focus. DHS brief at 18 (citing, inter alia, Moncrieffe, 133 S.Ct. at 1684-85).
             Assuming the statute did not explicitly define the offense more broadly than the Board’s definition, then for the purpose of a “realistic probability” of prosecution, or establishing the minimum culpable conduct cognizable under a statute, or any legal inquiry employing the categorical method, the only possible conduct of conviction that can be considered for the purpose of legal analysis in this case is that stated in the respondent’s plea declaration:    

On or about a time intervening [between] December 1, 2009 and April 10, 2010 in King County, WA, with criminal negligence I caused bodily harm accompanied by substantial pain that extended for a period sufficient to cause considerable suffering to another person: K.S. and S.S. One of the purposes I committed this crime was for the purpose of my sexual gratification. EM

DHS Exh 2 at P50 (of DHS’ documentary submission to the  IJ) . This actually is the conduct of conviction and it restates the minimum conduct under the statute, which falls outside the generic CIMT definition as recited by the IJ. IJ at 7-8. (Neither in the defendant’s plea statement, supra; the felony plea agreement, DHS Exh. 2, P54, or the judgment and sentence, DHS Exh. 2, P27-32 is the police report or probable cause statement incorporated as the factual basis for the plea to the negotiated charge.  Nor did the respondent stipulate to any of these documents as “real facts” for sentencing within the standard range under RCW 9.94A.530(2), or any other purpose).
VI.
CONCLUSION
Washington’s sexual motivation enhancement requires that one of the purposes of the  offense be sexual gratification, established by some “identifiable conduct during the course of the event,” but does not require sexual contact.  When joined to Assault in the Third degree under RCW § 9A.36.031(1)(f), a crime of negligence that does not require conscious disregard of the risk of harm,  it does not raise the mens rea enough to qualify as a CIMT, under the Board’s case law and the categorical approach endorsed by the Supreme Court. 
  
For all of these reasons, amicus submits this brief in support of the Immigration Judge’s decision.
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�It should be noted that the allegations of fact recited in DHS’s brief were obtained from a police report, a document that is not incorporated into Mr. Hanging’s plea and is not properly considered in this case because it does not form part of the record of conviction. 





�  See the Washington Defender Association Immigration Project (WDAIP) advisory on Defending Noncitizens Charged With Washington Felony Assault Offenses January 2014, available on the  Washington Defender Association website and widely distributed to the Washington defense bar: � HYPERLINK "http://www.defensenet.org/immigration-project/immigration-resources/crimes-against-persons/Short%20Felony%20Assault%20Advisory" �http://www.defensenet.org/immigration-project/immigration-resources/crimes-against-persons/Short%20Felony%20Assault%20Advisory�   Excerpt: “Assault 3rd under the (d) or (f) negligence prongs:   Because of [the] negligence mens rea, these prongs cannot be classified as a CIMT or aggravated felony-COV or as a Crime of DV. As such, they do not trigger grounds of inadmissibility or deportation (even if designated DV)”   See also, e.g., State v. Bharadwaj, 184 Wash. App. 1016 n.3 (2014) (“[T]he prosecutor stated, ‘Word on the street is Asst 3 SM is not deportable.’”)





�  Note that despite the June 12, 2017, Amicus Invitation by the BIA request for briefing on “Modified Categorical Approach & CIMTs” that DHS cites, the law in the Ninth Circuit is clear that the elements-based categorical approach in its entirety applies to CIMT determinations. See, inter alia, Olivas-Motta at 916; Almanza-Arenas v. Lynch, 815 F.3d 469, 475 (9th Cir. 2016); Cervantes v. Holder, 772 F.3d 583, 588 (9th Cir. 2014); Leal v. Holder, 771 F.3d 1140, 1144 (9th Cir. 2014); Castrijon-Garcia v. Holder, 704 F.3d 1205, 1212 (9th Cir. 2013); Robles-Urrea v. Holder, 678 F.3d 702, 707 (9th Cir. 2012); Latter-Singh v. Holder, 668 F.3d 1156, 1159 (9th Cir. 2012); and Navarro-Lopez v. Gonzales, 503 F.3d 1063, 1067–68 (9th Cir. 2007).  The categorical approach is applied by the Supreme Court to immigration determinations in the same way as to federal sentencing determinations. “This categorical approach has a long pedigree in our Nation’s immigration law.  . .  . The reason is that the INA asks what offense the noncitizen was ‘convicted’ of, ‘[C]onviction’ is ‘the relevant statutory hook.’” Moncrieffe v. Holder, 569 U.S. 184, 191, 133 S. Ct. 1678, 1685 (2013) (citations omitted); see also United States v. Uhl, 210 F. 860, 862 (2d Cir. 1914) (“It is not enough that the evidence shows that the immigrant has committed such a crime, the record must show that he was convicted of the crime.” Id.). In Mathis, an ACCA case, the Court used an “example arising in the immigration context” to illustrate the critical importance of the elements-based approach to avoid unfairness to defendants, because “such a statement, if treated as reliable, could make a huge difference in a deportation proceeding years in the future” if it “qualifie[d] as a “crime involving moral turpitude . . ..” 136 S. Ct. at 2253 n.3.








�  See Robert E. Lipscomb, “Sexual Motivation” After State v. Halstein: Still Hazy for His Teenage Peers, 69 Wash. L. Rev. 817, 839 (1994). A requirement to prove that sexual gratification was “one of the purposes” for the defendant’s conduct actions is less rigorous than a “primary motivation” standard would be. Id at 833-834. 


�  Since sexual motivation in Washington must be established by some proof of conduct in the course of committing the offense, the degree of conscious awareness of sexual motivation, or its lack thereof, is not a defense. The point, to the best of our knowledge, has never found a need to be litigated. Since at least the early decades of the 20th century, the existence of unconscious sexual motivation has been widely accepted. Amicus urges the Board to take administrative notice of this should it be necessary.
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