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TO:

Board of Governors

FROM: 
Marc Boman, Chair, Council on Public Defense ("CPD")
RE:

CrR 3.1, CrRLJ 3.1 an JuCR 9.2 Standards for Indigent Defense Services


Performance Guidelines for Criminal Defense Representation
DATE:
May 25, 2011
	The WSBA's Council on Public Defense resubmits materials relating to its (a) proposed updates to the 2007 WSBA Standards for Indigent Defense Services, (b) proposed resolution regarding  recommended standards for adoption by the Supreme Court pursuant to recent amendments to CrR 3.1, CrRLJ 3.1 and JuCR 9.2 and (c) proposed Performance Guidelines for Criminal Defense Representation.


What Is Being Requested?

The WSBA Council on Public Defense ("CPD") requests that the Board of Governors:

1. Approve proposed updating changes to the 2007 WSBA Standards for Indigent Defense Services.  Both redlined and clean copies of these Standards were included in the Board of Governors March 18 materials in connection with the "first reading" of the CPD proposals and were also included in the materials for the April 29 BOG meeting.  The clean copy of these Standards are included in Supplemental Materials for the June 3 BOG meeting.
2. Approve adoption of new Performance Guidelines for Criminal Defense Representation.

3. Approve resolution requesting that Standards 3.2, 5.2, 6.1, 13 and 14 of the amended WSBA Standards for Indigent Defense Services be adopted by the Washington Supreme Court for purposes of CrR 3.1, CrRLJ 3.1 and JuCR 9.2, effective September 1, 2011; and that Standards 3.3 and 3.4, with the exception of the provision of Standard 3.4 relating to misdemeanor caseloads,
 be adopted by the Washington Supreme Court for purposes of CrR 3.1, CrRLJ 3.1 and JuCR 9, effective January 1, 2013.  
These matters were on the Board's agenda for a "first reading" at the March 18 meeting and for action at the April 29 meeting.  They are on for "action" at the June 3 meeting.
Why is the Council on Public Defense Making this Request?

On July 8, 2010, the Washington Supreme Court adopted amendments to CrR 3.1 ("Right to and Assignment of Lawyer"), CrRLJ 3.1 ("Right to and Assignment of Lawyer") and JuCR 9.2 ("Additional Right to Representation by Lawyer").  The amendments provide:

Before appointing a lawyer for an indigent person, or at the first appearance of the lawyer in the case, the court shall require the lawyer to certify to the court that he or she complies with the applicable Standards for Indigent Defense Services to be approved by the Supreme Court.

See Order, dated July 8, 2010.  While the WSBA Board of Governors had approved updated Standards for Indigent Defense Services on September 20, 2007, none of these Standards had been "approved by the Supreme Court" at the time of the July 8, 2010 Order. Consequently, the Supreme Court requested assistance from, among others, the WSBA's Council on Public Defense in deciding which Standards should be the subjects of the required certification.  See letters to CPD Chair, Marc Boman, from Chief Justice Madsen, dated September 9 and October 26, 2010.
The CPD has devoted a great deal of time and effort to the certification issues.
  In doing so, the CPD recognized that the existing Standards should be updated as part of the process of recommending specific standards for adoption by the Supreme Court.  Consequently, as a first step to proposing standards for certification under the amendments to CrR 3.1, CrRLJ 3.1 and JuCR 9.2, the CPD initially reviewed and made recommendations for changes to the 2007 Standards.  From among these updated 2011 Standards, the CPD formally approved requesting that specific Standards be made part of the certification process provided for under CrR 3.1, CrRLJ 3.1 and JuCR 9.2.  
The CPD's recommendations came before the BOG on March 18 and April 29.  After much discussion at the April 29 BOG meeting, it became apparent that opposition to the CPD's proposals was limited to the misdemeanor caseload standard that was being proposed for adoption in connection with CrRLJ 3.1.  The CPD's proposals were tabled and the CPD was asked to consider revision of the misdemeanor caseload standard in light of the comments of the governors and opponents.  Members of the CPD have worked extremely hard to develop a revised proposal regarding misdemeanor caseload standards.  While we believe that a proposal shared recently with the DMCJA addresses most of the concerns expressed, additional work and outreach would be beneficial.  Consequently, the CPD is temporarily withdrawing the misdemeanor caseload standard from the proposal for CrR 3.1, CrRLJ 3.1 and JuCR 9.2 certification and seeking the BOG's support for the remainder of its proposals.
� The Council on Public Defense is continuing to develop a misdemeanor caseload standard for CrRLJ 3.1 certification purposes and anticipates coming to the BOG with a specific proposal later this year.  For now, therefore, the CPD is requesting that Standard 3.4 be recommended for adoption on January 1, 2013 without the following language: "300 Misdemeanor cases per attorney per year; or in certain circumstances described below the caseload may be adjusted to no more than 400 cases, depending upon . . . other court administrative procedures that permit a defense lawyer to handle more cases;".


� A CPD subcommittee was appointed, met many times from September 2010 through February 2011 and made presentations to the full CPD at meetings in September 2010, November 2010, January 2011 and February 2011.  
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