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On March 31, the Supreme Court issued its long-awaited and important Sixth Amendment right to counsel decision in Padilla v. Kentucky, 599 U.S. __ (2010).  The Court held that, in light of the unique severity of deportation and the reality that immigration consequences of criminal convictions are inextricably linked to the criminal proceedings, the Sixth Amendment requires defense counsel to advise a noncitizen defendant regarding the immigration consequences of a guilty plea, and, absent such advice, a noncitizen may raise a claim of ineffective assistance of counsel.

Some Key Padilla Take-Away Points for Criminal Defense Lawyers

· Deportation is a “penalty”, not a “collateral consequence”, of the criminal proceeding.   The Court held that deportation is a “particularly severe ‘penalty’” and made clear that the “direct vs. collateral” distinction does not apply to immigration consequences and does not preclude ineffective assistance of counsel (IAC) claims based upon faulty immigration advice.

· Professional standards for defense lawyers provide the guiding principles for what constitutes effective assistance of counsel.  In support of its holding on what is required for an IAC claim, the Court relied on professional standards that generally require defense counsel to investigate and advise a noncitizen client regarding the immigration consequences of a criminal case.

· The Sixth Amendment requires affirmative, competent advice regarding immigration consequences; non-advice (silence) is insufficient (ineffective). In reaching its holding, the Court expressly rejected limiting immigration-related IAC claims to cases involving affirmative misadvice.  It thus made clear that a defense lawyer’s silence regarding immigration consequences of a guilty plea constitutes IAC.  Even where the deportation consequences of a particular plea are unclear or uncertain, a criminal defense attorney must still advise a noncitizen client regarding the possibility of adverse immigration consequences.
· The Court endorsed “informed consideration” of deportation consequences by both the defense and the prosecution during plea-bargaining. The Court specifically highlighted the benefits and appropriateness of the defense and the prosecution factoring immigration consequences into plea negotiations in order to craft a conviction and sentence that reduce the likelihood of deportation while promoting the interests of justice.
This advisory provides initial guidance on the duty of defense counsel representing a noncitizen defendant after Padilla.  WDA’s Immigration Project will be providing additional guidance to assist defenders, prosecutors and judges to address issues raised by the Padilla decision.  In the meantime, WDA’s Immigration Project staff Ann Benson (abenson@defensenet.org) and jonathan Moore (jonathan@defensenet.org)  are available for individual case consultations and to participate in on-going discussions regarding the decision’s impact.   Additional resources are available at the WDA website at:  www.defensenet.org.  

I. Summary & Key Points of the Padilla Decision for Defense Lawyers
A.   
Summary

Background.  In Padilla v. Kentucky, the petitioner was a lawful permanent resident immigrant who faced deportation after pleading guilty in a Kentucky court to the transportation of a large amount of marijuana in his tractor-trailer.  In a post-conviction proceeding, Mr. Padilla claimed that his counsel not only failed to advise him of this consequence prior to his entering the plea, but also told him that he “did not have to worry about immigration status since he had been in the country so long.”  Mr. Padilla stated that he relied on his counsel’s erroneous advice when he pleaded guilty to the drug charges that made his deportation virtually mandatory.
The Kentucky Supreme Court’s Ruling.  The Kentucky Supreme Court denied Mr. Padilla post-conviction relief based on a holding that the Sixth Amendment’s guarantee of effective assistance of counsel does not protect a criminal defendant from erroneous advice about deportation because it is merely a “collateral” consequence of his conviction.

The U.S. Supreme Court’s Response.  The U.S. Supreme Court disagreed with the Kentucky Supreme Court and agreed with Mr. Padilla that “constitutionally competent counsel would have advised him that his conviction for drug distribution made him subject to automatic deportation.”  Padilla, slip op.  at 2.  The Court observed that “[t]he landscape of federal immigration law has changed dramatically over the last 90 years.”  Id.  at 2.  The Court stated:

While once there was only a narrow class of deportable offenses and judges wielded broad discretionary authority to prevent deportation, immigration reforms over time have expanded the class of deportable offenses and limited the authority of judges to alleviate the harsh consequences of deportation.  The “drastic measure” of deportation or removal . . . is now virtually inevitable for a vast number of noncitizens convicted of crimes.  

Id.  at 2 (citations omitted).
Based on these changes, the Court concluded that “accurate legal advice for noncitizens accused of crimes has never been more important” and that “deportation is an integral part—indeed, sometimes the most important part—of the penalty that may be imposed on noncitizen defendants who plead guilty to specified crimes.”  Id.  at 6.
In Mr. Padilla’s case, the Court found that the removal consequences for his conviction were clear, and that he had sufficiently alleged constitutional deficiency to satisfy the first prong of the Strickland test – that his representation had fallen below an “objective standard of reasonableness.”

The Supreme Court’s Holding in Padilla:  Sixth Amendment Requires Immigration Advice.  The Court held that, for Sixth Amendment purposes, defense counsel must inform a noncitizen client whether his or her plea carries a risk of deportation.  The Court stated: “Our longstanding Sixth Amendment precedents, the seriousness of deportation as a consequence of a criminal plea, and the concomitant impact of deportation on families living lawfully in this country demand no less.”  Id.  at 17.

B. Key Points For Defense Lawyers
1.  Deportation is a “penalty”, not a “collateral consequence”, of the criminal proceeding.   
With respect to the distinction drawn by the Kentucky Supreme Court between direct and collateral consequences of a criminal conviction, the Court noted that it has never applied such a distinction to define the scope of the constitutionally “reasonable professional assistance” required under Strickland v. Washington, 466 U.S. 668 (1984).  Padilla at 8.  It found, however, that it need not decide whether the direct/collateral distinction is appropriate in general because of the unique nature of deportation, which it classified as  a “particularly severe penalty” that is intimately related to the criminal process.  Id. The Court stated:

Our law has enmeshed criminal convictions and the penalty of deportation for nearly a century . . .  And, importantly, recent changes in our immigration law have made removal nearly an automatic result for a broad class of noncitizen offenders.  Thus, we find it “most difficult” to divorce the penalty from the conviction in the deportation context. . . .  Moreover, we are quite confident that noncitizen defendants facing a risk of deportation for a particular offense find it even more difficult. . . .  Deportation as a consequence of a criminal conviction is, because of its close connection to the criminal process, uniquely difficult to classify as either a direct or a collateral consequence.

Id. (citations omitted).

2.  Professional standards for defense lawyers provide the guiding principles for what constitutes effective assistance of counsel.  

In assessing whether the counsel’s representation in the Padilla case fell below the familiar Strickland “objective standard of reasonableness,” the Court relied on prevailing professional norms, which it stated supported the view that defense counsel must advise noncitizen clients regarding the risk of deportation:

We long have recognized that that “[p]revailing norms of practice as reflected in the American Bar Association standards and the like…are guides to determining what is reasonable…”…these standards may be valuable measures of the prevailing professional norms of effective representation, especially as these standards have been adapted to deal with the intersection of modern criminal prosecutions and immigration law…Authorities of every stripe – including the American Bar Association, criminal defense and public defender organization, authoritative treatises, and state and city bar publications – universally require defense attorneys to advise as to the risk of deportation consequences for non-citizen clients.

Padilla at 9 (citations omitted).
3. The Sixth Amendment requires affirmative and competent advice regarding immigration consequences; non-advice (silence) Is insufficient (ineffective).
Finding that the “weight of prevailing professional norms supports the view that counsel must advise her client regarding the risk of deportation,” id., the Court concluded that counsel’s misadvice in the Padilla case fell below the familiar Strickland “objective standard of reasonableness.”  The Court further noted that “’[p]reserving the client’s right to remain in the United States may be more important to the client than any potential jail sentence.’”  Id.  at 10 (quoting INS v. St. Cyr, 533 U.S. 289, 323).    

The Court, though, did not stop there: it found that the Sixth Amendment requires affirmative advice regarding immigration consequences.  It made this clear by rejecting the position of amicus United States that Strickland only applies to claims of misadvice, stating that “there is no relevant difference ‘between an act of commission and an act of omission’ in this context.”  Id.  at 13 (citing Strickland, 466 U.S., at 690).  The Court explained:

A holding limited to affirmative misadvice . . . would give counsel an incentive to remain silent on matters of great importance, even when answers are readily available.  Silence under these circumstances would be fundamentally at odds with the critical obligation of counsel to advise the client of “the advantages and disadvantages of a plea agreement.” . . .  When attorneys know that their clients face possible exile from this country and separation from their families, they should not be encouraged to say nothing at all.

Id. (citations omitted).

The Court acknowledged that immigration law can be complex, and that there will be numerous situations in which the deportation consequences of a particular plea are unclear or uncertain.  The Court stated that, when the deportation consequences of a particular plea are unclear or uncertain, “a criminal defense attorney need do no more than advise a noncitizen client that pending criminal charges may carry a risk of adverse immigration consequences.”  Id.  at 11- 12.  But the Court then went on to say that “when the deportation consequence is truly clear, as it was in this case, the duty to give correct advice is equally clear.”  Id.  at 12.

4.  The Court endorsed “informed consideration” of deportation consequences by both the defense and the prosecution during plea-bargaining.
     
The Court recognized that “informed consideration” of immigration consequences are a legitimate part of the plea-bargaining process, both on the part of the defense and the prosecution.  The Court stated:

Informed consideration of possible deportation can only benefit both the State and the noncitizen defendants during the plea bargaining process...By bringing deportation consequences into this process, the defense and prosecution may well be able to reach agreements that better satisfy the interests of both parties….Counsel who possess the most rudimentary understanding of the deportation consequences of a particular criminal offense may be able to plea bargain creatively with the prosecutor in order to craft a conviction and sentence that reduce the likelihood of deportation…At the same time, the threat of deportation may provide the defendant with a powerful incentive to plead guilty to an offense that does not mandate that penalty…

Id. at 16.

 II.  Brief Review of Select Defense Lawyer Professional Standards Cited by the Court

In support of its holding that defense counsel failure to inform a noncitizen client that his or her plea carries a risk of deportation constitutes ineffective assistance of counsel for Sixth Amendment purposes, the Court cited professional standards that it described as “valuable measures of the prevailing professional norms of effective representation, especially as these standards have been adapted to deal with the intersection of modern criminal prosecutions and immigration law.”  Padilla  at 9.  The Court cited, among such standards, the National Legal Aid and Defender Association (NLADA) Performance Guidelines for Criminal Representation (1995) (hereinafter, “NLADA Guidelines”), and the American Bar Association (ABA) Standards for Criminal Justice, Pleas of Guilty (3d ed. 1999) (hereinafter, “Pleas of Guilty Standards”).

In order to assist defense counsel seeking guidance on how to comply with their legal and ethical duties to noncitizen defendants, this section of the Practice Advisory will highlight some of the NLADA and ABA standards recognized by the Supreme Court as reflecting the prevailing professional norms for defense lawyer representation of noncitizen clients.  While these standards provide that competent defense counsel must take immigration consequences into account at all stages of the process, this section will focus in particular on defense lawyer responsibilities at the plea bargaining stage, the stage of representation at issue in the Padilla case.
· Duty to inquire re: citizenship/immigration status at initial interview stage:

  Defense lawyer professional standards generally recognize that proper representation begins with a firm understanding of the client’s individual situation and overall objectives.  For example, the ABA Pleas of Guilty Standards commentary urges counsel to “interview the client to determine what collateral consequences are likely to be important to a client given the client’s particular personal circumstances and the charges the client faces.”  Id. cmt. at 127.  It then notes that “it may well be that many clients’ greatest potential difficulty, and greatest priority, will be the immigration consequences of a conviction.”  Id.

In order to comply with a defense lawyer’s professional responsibilities to a noncitizen client, the lawyer at an initial interview should at a minimum determine any client’s citizenship/immigration status.  See NLADA Guideline 2.2(b)(2)(A).  Without knowledge that the client is a noncitizen, the lawyer obviously cannot fulfill his or her responsibilities -- recognized by the Supreme Court and these professional standards (see “Plea bargaining state” and “Sentencing stage” below) -- to advise about immigration consequences.  Moreover, while the conclusiveness of that advice may vary depending on the certainty of the consequences, it is often not possible to know whether the consequences will be certain or uncertain without knowing a client’s specific immigration status.  Thus, the duty to identify a client's specific status (whether lawful permanent resident, refugee or asylee, temporary visitor, undocumented, etc.) and investigate the immigration consequences for someone in that status exists in all cases.  See State v. Paredez, 136 N.M. 533, 539 (2004) (“criminal defense attorneys are obligated to determine the immigration status of their clients”).

· Duty to investigate and advise re: immigration consequences of plea alternatives:

  At the plea bargaining stage, NLADA Guideline 6.2(a) specifies that as part of an “overall negotiation plan” prior to plea discussions, counsel should make sure the client is fully aware of not only the maximum term of imprisonment but also a number of additional possible consequences of conviction, including “deportation”; id. 6.3(a) requires that counsel explain to the client “the full content” of any “agreement,” including “the advantages and disadvantages and potential consequences”; and id. 6.4(a) requires that prior to entry of the plea, counsel make certain the client “fully and completely” understands “the maximum punishment, sanctions, and other consequences” of the plea.  Again, while the conclusiveness of that advice may vary depending on the certainty of the consequences, investigation based on the client’s specific immigration status is necessary to know whether the consequences will be certain or uncertain.
The ABA Standards set forth similar responsibilities.  Pleas of Guilty Standard 14-3.2(f) provides:  “To the extent possible, defense counsel should determine and advise the defendant, sufficiently in advance of the entry of any plea, as to the possible collateral consequences that might ensue from entry of the contemplated plea.”  With respect specifically to immigration consequences, the ABA emphasizes that “counsel should be familiar with the basic immigration consequences that flow from different types of guilty pleas, and should keep this in mind in investigating law and fact and advising the client.”  Id. cmt. at 127.  The commentary urges counsel to be “active, rather than passive, taking the initiative to learn about rules in this area rather than waiting for questions from the defendant.”  Id. cmt. at 126-27.  

The fact that many states
 require court advisals regarding potential immigration consequences of a guilty plea does not obviate the need for defense counsel to investigate and advise the defendant.  The ABA’s commentary to Pleas of Guilty Standard 14-3.2 states that the court’s “inquiry is not, of course, any substitute for advice by counsel,” because ADDIN BA \xc <@$id> \xl 10 \s ID :

The court’s warning comes just before the plea is taken, and may not afford time for mature reflection. The defendant cannot, without risk of making damaging admissions, discuss candidly with the court the questions he or she may have. Moreover, there are relevant considerations which will not be covered by the judge in his or her admonition. A defendant needs to know, for example, the probability of conviction in the event of trial. Because this requires a careful evaluation of problems of proof and of possible defenses, few defendants can make this appraisal without the aid of counsel.

Id. See also Pleas of Guilty Standard 14-3.2(f) cmt. at 126 (“[O]nly defense counsel is in a position to ensure that the defendant is aware of the full range of consequences that may apply in his or her case.”).

Defense counsel should be aware that prosecutors also have a responsibility to consider deportation and other so-called “collateral” consequences in plea negotiations.  Prosecutors are not charged merely with the obligation to seek the maximum punishment in all cases, but with the broader obligation to “see that justice is accomplished.”  National District Attorneys Association, National Prosecution Standards § 1.1 (2d ed. 1991).  Prosecutors are thus trained to take these collateral consequences into account during the course of plea bargaining.  E.g. U.S. Dep’t of Justice, United States Attorneys Manual, Principles of Federal Prosecution, § 9-27.420(A) (1997) (in determining whether to enter into a plea agreement, “the attorney for the government should weigh all relevant considerations, including . . . [t]he probable sentence or other consequences if the defendant is convicted”) (emphasis added).  These prosecutor responsibilities can be cited whenever a prosecutor claims that he or she cannot consider immigration consequences because to do so would give an unfair advantage to noncitizen defendants.

· Duty to investigate and advise re: immigration consequences of sentencing alternatives:
  At the sentencing stage, NLADA Guideline 8.2(b) requires that counsel be “familiar with direct and collateral consequences of the sentence and judgment, including . . . deportation”; and id. 8.3(a) requires the client be informed of “the likely and possible consequences of sentencing alternatives.”  For example, some immigration consequences are triggered by the length of any prison sentence.  In some cases, reducing a prison sentence by one day can make a huge difference in the immigration consequences triggered.
( This advisory has been adapted for Washington State from the national version authored by the Immigrant Defense Project with the input and collaboration of the Immigrant Legal Resource Center, the National Immigration Project of the National Lawyers Guild, the National Legal Aid and Defender Association, the New York State Defenders Association, the Washington Defender Association’s Immigration Project, and the National Association of Criminal Defense Lawyers.





� Over the years, a number of courts have dismissed ineffective assistance of counsel claims based on failure to give advice on immigration consequences under the “collateral consequences” rule. Washington courts have traditionally dismissed ineffective assistance of counsel claims based on failure to give advice on immigration consequences under the “collateral consequences” rule.  See State v. Cortez, 871 P.2d 660 (1994); State v. Martinez-Lazo, 999 P.2d 1275 (2000).  State v. Jamison, 20 P.3d 1010 (2001); Benyaminov v. City of Bellvue, 183 P.3d 1127 (2008).   Other state courts — particularly since the harsh immigration law amendments of 1996 — have rejected this rule. See, e.g., State v. Nunez-Valdez, 200 N.J. 129, 138 (2009) (“the traditional dichotomy that turns on whether consequences of a plea are penal or collateral is not relevant to our decision here”).


� The Court remanded Mr. Padilla’s case to the Kentucky courts for further proceedings on whether he can satisfy Strickland’s second prong—prejudice as a result of his constitutionally deficient counsel.


� Washington State is among the thirty jurisdictions including the District of Columbia and Puerto Rico have statutes, rules, or standard plea forms that require a defendant to receive notice of potential immigration consequences before the court will accept his guilty plea.  
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