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 I. IDENTITY AND INTEREST OF AMICUS CURIAE 

The Amici refer the Court to their Motion for Leave to File Amici 

Curiae Brief where the interests of the Amici are described. 

II.       ISSUE TO BE ADDRESSED BY AMICUS CURIAE 

Whether the right to counsel for a capital defendant in a state post-

conviction personal restraint petition requires appointment of capital-

qualified counsel with prior experience and training in personal restraint 

petitions? 

  III.   STATEMENT OF THE CASE PERTINENT TO ISSUE OF  

 CONCERN TO AMICUS CURIAE 

 Amici refer the Court to pages 50 through 59 of Mr. Davis’s 

Motion for Reconsideration. 

   IV.   ARGUMENT 

A. The Right to Counsel Includes the Right to Qualified Counsel. 

Washington takes seriously the requirement that assigned counsel 

in every case has the knowledge and skill necessary, through training and 

experience, to provide quality representation to indigent defendants at all 

stages and all levels of criminal cases. The Washington Supreme Court, in 

particular, has made an increasingly clear commitment to providing not 

only counsel, but qualified and able counsel to all criminal defendants at 

every level for which counsel is guaranteed. 
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B. All Attorneys Must Meet Standards for Indigent Defense. 

 

In June of 2012, this Court adopted new Standards for Indigent 

Services (SID) “to aid in the prompt and orderly administration of justice.” 

These Standards, adopted “to address certain basic elements of public 

defense practice related to the effective assistance of counsel” are 

incorporated into the court rules for Superior Courts (CrR 3.1), Courts of 

Limited Jurisdiction (CrRLJ 3.1) and Juvenile Courts (JuCR 9.2). Every 

appointed attorney must meet the minimum qualification requirements of 

Standard 14.1: 

In order to assure that indigent accused receive the 

effective assistance of counsel to which they are constitutionally 

entitled, attorneys providing defense services shall meet the 

following minimum professional qualifications:  

 

Satisfy (A) the minimum requirements for practicing law in 

Washington . . . ; and be familiar with (B) “the statutes, 

court rules, constitutional provisions, and case law relevant 

to their practice area”; (C) “the Washington Rules of 

Professional Conduct”; (D) “the Performance Guidelines 

for Criminal Defense Representation approved by the 

Washington State Bar Association”; (E) “the consequences 

of a conviction or adjudication, including possible 

immigration consequences and the possibility of civil 

commitment proceedings based on a criminal conviction”; 

(F) “with mental health issues and be able to identify the 

need to obtain expert services; and (G) “[c]omplete seven 

hours of continuing legal education within each calendar 

year in courses relating to their public defense practice.” 

  

Additional requirements are set forth in Standard 14.2 for severity and 

type of case. Standard 14.2 provides additional knowledge, experience and 
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skill requirements for death penalty representation and for many other 

practice areas. 

The Standards not only address minimum qualifications of 

counsel, they address capacity of counsel by limiting the number of cases 

a lawyer may have and limits the extent of a mixed practice. Standards 

3.2, 3.3, 3.4, 3.5 and 13.1. The Standards also direct attorneys to utilize 

investigators and to have sufficient resources, such as an office space for 

confidential client meetings, and adequate phone services to ensure 

prompt responses to client contact. Standard 5.2.  

Trial courts must enforce the Standards. Every attorney who is 

appointed to represent an indigent person in a felony, misdemeanor or 

juvenile criminal action in a Washington trial court must certify on a 

quarterly basis that he or she meets the requirements of the Standards.  

CrR 3.1(d)(4), CrRLJ 3.1(d)(4) and JuCR 9.3(d)(1). These rules 

demonstrate Washington State’s and this Court’s commitment to ensuring 

that every defendant receives the effective assistance of counsel to which 

they are constitutionally entitled.  

C. Separate Rules for Capital Case Representation 

 

In any capital or potential capital case, separate and additional 

Washington rules apply. These rules provide that capital-qualified counsel 

must be appointed to represent the accused both at the trial level and on 
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appeal, whether in a direct appeal or in a pending collateral proceeding. 

SPRC 1, SPRC 2, RAP 16.25.Superior Court Special Proceedings Rules –

Criminal (SPRC) govern appointment of capital defense counsel at the 

trial level and on direct appeal. These rules “apply to all stages of 

proceedings in criminal cases in which the death penalty has been or may 

be decreed.” SPRC 1. Trial court “shall appoint” capital qualified 

attorneys from a list of attorneys recruited and maintained by a panel 

created by this Court. SPRC 2. A trial court may appoint counsel not on 

the list only if it is in the defendant’s interest and if appointed counsel is 

“otherwise qualified” and “learned in the law of capital punishment.” Id.  

 This Court amended and strengthened the rule governing 

appointment of counsel in capital trials and direct appeals in June of 2002: 

 [T]he rule changes specify that trial courts in capital cases must 

 appoint two attorneys with a minimum of five years of experience.  

 One of the two must be on a list approved by a committee 

 appointed by the Supreme Court. . . . In announcing the rule 

 changes, Supreme Court Chief Justice Gerry Alexander said, “The 

 new standards are an important step forward in our effort to ensure 

 that indigent defendants charged with capital crimes are provided 

 with an adequate legal defense in Washington State” . . . . Seen as 

 a resource for trial judges up until this time, the revised rule will 

 make appointment from this list mandatory. . . . 1 

 

 RAP 16.25 specifically governs the appointment of qualified 

counsel for state PRPs in capital cases. When appointing counsel, the 

                                                           
1 See notice of rule change announcement, dated June 6, 2002, found at  

http://www.courts.wa.gov/newsinfo/?fa=newsinfo.judetail&newsid=24 

http://www.courts.wa.gov/newsinfo/?fa=newsinfo.judetail&newsid=24
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Washington Supreme Court must consider a list of capital PRP qualified 

counsel, maintained by a panel created by the Supreme Court, however the 

Court will have the final discretion in determining the appointment. 

Appointed counsel must have demonstrated the necessary 

proficiency and commitment which exemplifies the quality of 

representation appropriate to capital cases. At least one appointed 

attorney must have at least three years of experience in handling 

appeals or collateral reviews and must be learned in the law of 

capital punishment.    

 

RAP 16.25. Trial counsel are ineligible to be appointed as PRP counsel; 

appellate counsel may be appointed only if expressly requested by the 

client and appellate counsel. Id. These requirements show this Court’s 

understanding of the need for PRP counsel to have post-conviction 

experience and for counsel to review both the performance and choices of 

trial and appellate counsel. 

D. Qualified Counsel Must Also Have Experience with PRPs. 

Death is different; unlike in other criminal cases, when the death 

penalty is imposed, there is a statutory right in Washington to appointed 

counsel for a PRP.  RAP 16.25, In re Pers. Restraint of Bonds, 165 Wn.2d 

135, 143, 196 P.3d 672 (2008); RCW 10.73.150(3). Thus, RAP 16.25 

demonstrates that the court takes seriously the importance of counsel at 

this critical stage. As the rule is written, an attorney may be qualified with 

as little as three years of appellate experience and some training in the law 
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of capital punishment. But this alone is not sufficient. Competent qualified 

counsel must also be proficient in the law and procedure as it relates to 

state PRPs. This Court should take this opportunity to strengthen or clarify 

the required qualifications for capital counsel in state post-conviction 

personal restraint petitions. 

 Counsel in a PRP has a very different assignment than counsel on a 

direct appeal.  PRP counsel’s task is to present to this Court any claims:   

that the conviction or death sentence was imposed in violation of the state 

or federal constitutions or laws of Washington, that there is newly 

discovered evidence that requires that the conviction or sentence be 

overturned, that there has been a significant change in the law which 

should apply to the case, and that there are other significant grounds to 

challenge the judgment and sentence. RAP 16.4(c). These claims are not 

only more limited, they must also meet a higher standard of review than 

issues in a direct appeal. In re Pers. Restraint of Finstad, 177 Wn.2d 501, 

506, 301 P.3d 450 (2013); In re Pers. Restraint of Coats, 173 Wn.2d 123, 

132-33, 267 P.3d 324 (2011).  Counsel must demonstrate in the PRP, by 

the preponderance of the evidence, the existence of actual and substantial 

prejudice due to constitutional error or the existence of a fundamental non-

constitutional error that resulted in a complete miscarriage of justice. 

Finstad, 177 Wn.2d at 506; In re Pers. Restraint of Yates, 177 Wn.2d 1, 
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17, 296 P.3d 872 (2013); Coats, 173 Wn.2d at 132; In re Pers. Restraint of 

Lord, 152 Wn.2d 182, 188, 94 P.3d 952 (2004). PRP counsel bears the 

burden of demonstrating prejudice -- that more likely than not that the 

petitioner was prejudiced by the error. In re Pers. Restraint of Brockie, 

178 Wn.2d 532, 539, 309 P.3d 498 (2013).  

 Counsel must state in the PRP “facts upon which the claim of 

unlawful restraint of petitioner is based and the evidence available to 

support the factual allegations.” RAP 16.7(a)(2) (emphasis added); In re 

Pers. Restraint of Rice, 118 Wn.2d 876, 886, 828 P.2d 1086 (1992). 

Factual assertions and conclusory allegations are simply not sufficient. Id.; 

Yates, 177 Wn.2d at 18. It is fundamental that if claims rest on allegations 

outside the existing record, PRP counsel must demonstrate support for the 

petition’s claims with competent, admissible evidence. Yates, 177 Wn.2d 

at 18. If the evidence is based on knowledge in the possession of others, 

the petitioner must present their affidavits, with admissible statements, or 

other corroborative evidence. Id. Factual allegations may not be based on 

inadmissible hearsay or speculation. Id. This rule is not new.  See Rice, 

118 Wn.2d at 886. 

 This showing of competent, admissible evidence must be made in 

order to obtain a reference hearing; not the other way around. A reference 

hearing is not the vehicle to investigate for evidence to support the PRP 
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claims. Yates at 118. While the appellate court may direct the state to 

admit or deny specific allegations in the petition, this is not a substitute for 

the investigation necessary to discover the competent and admissible 

evidence required to substantiate PRP claims. RAP 16.9(b). And to make a 

showing sufficient to be entitled to discovery at public expense, PRP 

counsel must demonstrate there is a substantial likelihood the discovery 

would lead to evidence entitling the petitioner to relief; In re Pers. 

Restraint of Gentry, 137 Wn.2d 378, 392, 972 P.2d 1250 (1999). Any 

attorney who is not familiar with these fundamental requirements of 

presenting PRP claims is not qualified to represent a capital client in post-

conviction personal restraint proceedings. 

 Besides being knowledgeable of PRP requirements and limitations, 

PRP counsel’s obligations are demanding.   

[PRP] Counsel must be prepared to thoroughly reinvestigate the entire 

case to ensure that an innocent person is not at risk to be executed nor 

convicted or sentenced to death in violation of either state or federal 

law.  This requires counsel to obtain and read the entire record of the 

trial, including all transcripts, motions and court proceedings. Counsel 

must also inspect the evidence and obtain the files of trial and 

appellate counsel, scrutinizing them for what is missing as well as 

what is present.  Similar to a trial counsel, the PRP counsel must 

undertake a thorough investigation into the facts surrounding all 

phases of the case.  It is counsel’s obligation to make an independent 

examination of all available evidence – both that which the jury heard 

and that which it did not – to determine whether the decision-maker at 

trial made a fully informed decision of the issues of both guilt and 

punishment.2 
                                                           
2 ABA Guidelines for the Appointment and Performance of Defense Counsel in Death 
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States acknowledging the difference between appellate and PRP 

analysis and obligations have implemented requirements for qualified PRP 

counsel to have more experience than being learned in the law of capital 

defense. In Arizona, for example, PRP counsel must, in three years before 

appointment as counsel where a death sentence was imposed, have 

previous post-conviction experience which resulted in an evidentiary 

hearing. Arkansas also requires PRP counsel to have previously 

represented a petitioner in at least three post-conviction proceedings, one 

of which resulted in an evidentiary hearing. ABA State Standards for 

Appointment of Counsel in Death Penalty Cases.3   

The Supreme Court of California concisely explains the difficulty in 

retaining qualified counsel in their state habeas proceedings, the 

equivalent to Washington PRP proceedings: 

But our task of recruiting counsel has been made difficult by a 

serious shortage of qualified counsel willing to accept an appointment 

as habeas corpus counsel in a death penalty case. Quite few in number 

are the attorneys who meet this court's standards for representation and 

are willing to represent capital inmates in habeas corpus proceedings. 

The reasons are these: First, work on a capital habeas petition demands 

a unique combination of skills. The tasks of investigating potential 

claims and interviewing potential witnesses require the skills of a trial 

attorney, but the task of writing the petition, supported by points and 

                                                                                                                                                

Penalty Cases, Guideline  1.1, Commentary, found in 31 Hofstra Law Rev. 913, 932. 
3Attached as Appendix A, found on line at: 

https://www.americanbar.org/content/dam/aba/uncategorized/Death_Penalty_Representat

ion/state_standards_memo_apr2016.authcheckdam.pdf  

https://www.americanbar.org/content/dam/aba/uncategorized/Death_Penalty_Representation/state_standards_memo_apr2016.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/uncategorized/Death_Penalty_Representation/state_standards_memo_apr2016.authcheckdam.pdf
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authorities, requires the skills of an appellate attorney. Many criminal 

law practitioners possess one of these skills, but few have both.  

 

In re Morgan, 50 Cal. 4th 932, 937-938, 237 P.3d 933 (2010).   

 

 Because representing a capital defendant in a PRP requires 

specialized knowledge about the PRP process, qualified capital counsel 

should not only be learned in the law of capital punishment by training 

and experience, capital PRP counsel must also be learned in the law and 

procedure of PRPs. 

 V. CONCLUSION 

For the foregoing reasons WDA and WACDL urge this Court to 

grant the relief requested by Mr. Davis and to take this opportunity to 

address and clarify the appointment qualifications of counsel in state 

capital post-conviction personal restraint proceedings. 

 Respectfully submitted this 12 day of September, 2017. 
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