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Presentation Roadmap

• Immigrant snapshot

• Organization Players

• Padilla duties & WDAIP resources

• Using WDAIP Intake & Resources
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• Grounds of removal

• The Categorical & the Non-categorical.
• Property crimes

• Crimes against persons

• Driving crimes

• Drug crimes
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Immigrant Snapshot
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…  And her name is Mother 

of Exiles. From her beacon-

hand glows world-wide 

welcome….

I lift my lamp beside the 

golden door.

--Emma Lazarus



Snapshot of Our

Immigrant Communities

• Roughly one in seven 
residents of Washington State 
is an immigrant, while one in 
eight residents is a native-
born U.S. citizen with at least 
one immigrant parent. 

• In 2015, 980,158 immigrants 
(foreign-born individuals) 
comprised 13.7 percent of the 
state’s population.

• 621,793 immigrant workers 
comprised 17.2 percent of the 
labor force in 2015. 

Source: American Immigration Council, Immigrants in Washington (2017), at 

https://americanimmigrationcouncil.org/research/immigrants-in-washington
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United States: 21st Century Realities 

• Nearly 25% of the U.S. population is  foreign-born 

or the child of someone who is 

• U.S. Foreign born population = 40 million

• 29 million are legal immigrants

• 11 million are considered ‘undocumented’
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United States: 21st Century Realities 

Immigrants in Washington 

contribute billions in taxes. 
• Immigrant-led households in the state paid $5.7 billion in 

federal taxes and $2.4 billion in state and local taxes in 

2014.

• Undocumented immigrants in Washington paid an 

estimated $316.6 million in state and local taxes in 2014. 

Their contribution would rise to $348.3 million if they could 

receive legal status.

DACA recipients in Washington paid an estimated $51.3 

million in state and local taxes in 2016. 
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Washington’s Immigrants

The top five countries of 

origin for immigrants were: 

 Mexico (24.2 percent of 

immigrants), 

 Philippines (7.4 

percent),

 India (6.7 percent), 

 China (6.1 percent), 

and 

 Vietnam (5.2 percent)



11 million undocumented people
• Why are 11 million people undocumented?

• Immigration reform stalled in Congress

• People can’t just “sign up” or “get in line” 

• Strict numerical limits on family-based green cards

• Children arrived undocumented and grew up in US

• Mixed status families (undocumented parents with USC 

kids)
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Immigration Agencies- the players: 

Department of Homeland Security (DHS) 

 Immigration and Customs Enforcement (ICE)

 US Citizenship and Immigration Services (USCIS)

 Customs and Border Protection (CBP) 

 Homeland Security Investigations (HSI- part of ICE)

Department of Justice: 

 Immigration Court 

 Board of Immigration Appeals 

Department of State:

Embassies / Consulates (visas) 



COMPLYING WITH 

PADILLA DUTIES
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Padilla v. Kentucky

• 6th Amendment Requires Affirmative, 

Competent  Advice About Immigration 

Consequences.  (7-2)

• Deportation is not a collateral consequence
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KC Prosecutor’s Policy

May  2018

“Prosecutors should consider any verified 

immigration consequences to a defendant from any 

negotiated plea or sentence recommendation.”

-- Filing and Disposition Standards 

“The U.S. Supreme Court held in Padilla v. 

Kentucky that in light of the severity of the 

deportation consequence, the Sixth Amendment 

duty to provide effective assistance of counsel 

requires a criminal defense attorney to affirmatively 

and accurately advise the defendant about the 

immigration consequences of a guilty plea.” 

“In so holding, the Court recognized that it is in the 

State’s interest to give informed consideration to 

immigration consequences when seeking to resolve 

criminal charges or fashioning sentences.”



State v. Sandoval – WA Supremes

 Failure to provide affirmative accurate immigration advice = IAC

• Held that prejudice for immigration = 

• IAC= Misadvice/non-advice that forecloses avenues from consideration 

that would avoid deportation

 In Re Tsai, 183 Wash.2d 91 (Wash. 2015): Padilla is retroactive
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Defender Systems to 

Comply with Padilla duties

Copy of intake form and 

response in  each 

noncitizen file

Copy of practice 

advisory (dated) in 

client’s file

February 2016



Defender Systems to 

Comply with Padilla 

duties

https://defensenet.org/case-
support/immigration-project/case-
assistance/online-immigration-intake-
form/

Copy of intake form and 
response in  each 
noncitizen file

Copy of practice advisory 
(dated) in client’s file

February 2016
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Defender Systems to 

Comply with Padilla duties

Copy of intake form and 

response in  each 

noncitizen file

Copy of practice 

advisory (dated) in 

client’s file

February 2016



NONCITIZEN INTAKE 

PROCESS
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STATUS DETERMINES CONSEQUENCES
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Undocumented Persons (UP)
• No lawful Status

Entered 
unlawfully

• Goals

• Identify and Preserve paths to get lawful status 
• Many have paths to lawful status (some have multiple paths)

• Convictions can make UPs ineligible to get lawful status

Entered on a visa that 
has expired
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Deferred Action Programs:  DACA +

• USCIS has posted 
instructions on how 
it will begin 
accepting DACA 
renewal 
applications in 
response to a 
federal court order . 
This so far only 
applies to 
individuals who 
already have had 
DACA granted in 
the past.

May  2018

Federal Court 

Injunctions keep 

DACA open for 

renewals– for now.

Stay tuned!



Deferred Action DACA Litigation

• The legal situation 
for DACA is in 
flux and can 
change quickly.

• If the client's 
DACA is expiring 
it is critical that 
they contact an 
immigration 
attorney or 
agency to get 
help.

May  2018

Regents of the University of California, et al. v. DHS, 

et al.;

Batalla Vidal, et al. v. Nielsen, et al., and State of New 

York, et al. v. Trump, et al.;

NAACP v. Trump, et al., and Trustees of Princeton, et 

al. v. United States of America, et al. al.

See:  https://www.nilc.org/issues/daca/status-

current-daca-litigation/

https://www.nilc.org/issues/daca/status-current-daca-litigation/


“Green card” vs “EAD”

Permanent Resident card (I-551) Employment Authorization Document

May  2018

Category code 

indicates why (how) 

they got work permitDate when permanent resident status 

granted is on the ‘green card.’



LPR & Refugee

• Lawful Status

Has a “Green 
Card”

• Goals

Came to the U.S. 
as a Refugee (I-94)

Avoid conviction triggering crime-based deportation grounds

Preserve paths to keep lawful status 

Has an Unexpired Visa
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Immigration Law Provisions
Inadmissibility Grounds

• Crimes Involving Moral 
Turpitude (CIMT)

• Drug Crimes

• “Reason to Believe” 
drug trafficker

• Mental health/drug 
abuse

• Lifetime sentence total

Deportation Grounds

• Crimes Involving Moral 
Turpitude (CIMT)

• Drug Crimes

• Firearms offenses

• DV & VNCO crimes

• Crimes of Child Abuse

• Aggravated Felonies

• Inadmissible at time of 
entry (sets a trap)
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Immigration Law provisions
Deportation Grounds

(kick you out)

 Subjects anyone Lawfully admitted 
to US to removal (deportation) 

• LPRs & Refugees

• Non-immigrant visa holders (tourists, 
students)  

 Bar to avenues to be granted relief 
from removal by immigration judge
• Cancellation of removal   

• Removal is PERMANENT

Inadmissibility grounds

(Keep you out)

 Subjects anyone who entered 

US illegally to removal 

(deportation) 

 Bars lawful [re-] entry to  the US

 Prevents Refugees and UPs from 

becoming LPRs (getting 

greencards)

 Precludes LPRs from getting US 

citizenship
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Immigration Consequences That May Not 

Require a Conviction-Based Removal Ground

“Particularly serious crime” = bar to political 

asylum

“Violent or dangerous crime” = bar to discretionary 

relief

“Significant misdemeanor”  = bar to DACA

DUI =  bar to DACA; enforcement priority if 

undocumented; strong negative immigration bond 

factor; non-imm.visa revocation; medical grounds

“Good moral character” = required for some 

waivers, and  for naturalizing



The Total Sentence Inadmissibility Ground

• A sentence under the INA (Imm. Act) is the sentence to 
confinement regardless of suspension;

• A non-citizen is inadmissible if she has been sentenced to a 
total of 5 years for more than one offense:

• Any alien convicted of 2 or more offenses (other than purely political 
offenses), regardless of whether the conviction was in a single trial or 
whether the offenses arose from a single scheme of misconduct and 
regardless of whether the offenses involved moral turpitude, for which the 
aggregate sentences to confinement were 5 years or more is 
inadmissible.

Affects LPRs once they depart the US; deportable upon 
return;

Bars the key form of relief for UPs (cancellation);

Applies to anyone subject to the grounds of inadmissibility.

No washout or time limits.
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Total Sentence Inadmissibility Ground, cont.

Here is your free handy permanent personal gluten-

free waterproof 5-year

Total Sentence Calculator©

5 x 365= 1825 days
One big reason why:

it’s good to not get maximum 364 on every dang GM; 

we ask for the sentences with criminal history, on worksheet

If client is under, try to keep ‘em under.
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MORE Immigration Consequences That May Not 

Require a Conviction

“Drug abuser or drug addict” or “Mental or physical condition harmful to 

self or others” = medical inadmissibility grounds

“Engaged in prostitution” = conduct-based ground of inadmissibility

 “Reason to believe” =  when government “knows or has 

reason to believe” person has been an illicit drug trafficker or 

aider (ground of inadmissibility)

 “Engaged in conduct that violated a DV protection order” 

= requires “determination by court” but not necessarily a 

conviction (ground of deportability)

Key is always person’s immigration 

status, grounds to which they are subject, and what 

application, relief waiver or goal they need to pursue



Immigration Considerations     

Beyond the Offense of Conviction

• And finally, almost all immigration applications have a 

discretionary component. E.g., juvenile adjudications are not 

convictions for immigration purposes, but some offenses 

look worse– if juvenile needs to apply for status

• The above is why sometimes we ask, not just to avoid a 

certain offense or get a ‘safe’ one, but to TRY to control the 

record of conviction, plea language, factual basis for the 

plea, or phrasing of amended complaint.

• And why best practice is always to plead to the minimum 

culpable conduct under the statute of conviction. 
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ICE ENFORCEMENT



ICE Enforcement in CJS
 What ICE Says:

Apprehension of “serious 

criminal aliens”

 What ICE Does:

Collaborates with local 

law enforcement, jails & 

courts to maximize 

apprehension and 

deportation of all 

noncitizens 

ICE deportation quotas –

required to fill 34,000 detention 

beds daily 
https://www.immigrantjustice.org/staff/blog/immigration-detention-bed-quota-

timeline
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ICE Detainer Requests - SHIFTS
•

Federal Court decisions  - Spring 2014

• ICE detainers = new arrest : ICE must have prob. cause

• County jails liable ($) for post-release detention for ICE

• DHS counter-attacking on all fronts: new forms, new 

agreements, intense pressure on local jurisdictions
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ICE Detainers/Holds, Cont.

• Because it is a new arrest without probable cause, 
courts have held that a jail violates a person’s Fourth 
Amendment rights when they hold them any amount 
of time after the conclusion of their criminal case.

• See, e.g., Miranda-Olivares v. Clackamas Cty., No. 
3:12-CV-02317-ST, 2014 WL 1414305, at *3 (D. Or. 
Apr. 11, 2014); Ochoa v. Campbell, No. 1:17-CV-
03124-SMJ, 2017 WL 3476777, at *14 (E.D. Wash. 
July 31, 2017).
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“It is the policy of the county to only honor civil immigration hold 

requests from United States Immigration and Customs Enforcement 

for individuals that are accompanied by 

”

King County Ordinance, October 27, 2014
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In January 2017, the Trump Administration issued 

Executive Orders on Interior Enforcement, eliminating 

the enforcement priorities established under Obama. 

Under the new Administration’s policies, there 

are no formal ICE “enforcement priorities.” 

Any undocumented noncitizen ever charged with 

anything is now a target for ICE apprehension, 

detention and deportation.  As is any legal 

immigrant who triggers a removal ground.
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ICE unleashed

 These new policies resulted in a 40% increase 

in overall arrests by ICE between January and 

April 2017, compared to the same period in 2016. 

 Arrests of people with criminal convictions rose 

over 18%, while arrests of “non-criminal” 

individuals increased by 150%, according to ICE 

statistics



ICE’s New Policy on Detainers

• In March 2017, ICE issued a new detainer policy and 

new forms. 

• The forms to watch for are I-247A (detainer), I-200 

(admin warrant), and I-205 (warrant to execute an 

existing final order of removal).
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DHS Form I-274A, as of March 2017

• A detainer is a request to 
the jail to notify ICE and 
hold the person for up to 
48 hours.  

• The jail’s compliance with 
this request is voluntary. 

• If there is an ICE detainer, 
you should be able to get a 
copy from the jail. The ICE 
form states: “The alien 
must be served with a 
copy of this form for the 
detainer to take effect.” 
(Boldface in original.) 
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DHS Form I-200
• After April 2, 2017, all ICE detainers are to be 
served on the noncitizen, by ICE officials, with 
an administrative “ICE warrant” (Form I-200). 

• What is an ICE warrant? 
• Form issued by certain immigration officers;

• Naming a non-citizen for alleged civil violations of 
immigration law; and 

• Directing various federal immigration enforcement 
agents to arrest that individual.

• An “ICE warrant” is not a real warrant. It is not 
reviewed by a judge or any neutral party to 
determine if it is based on probable cause of a 
crime. 
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Limitations on ICE warrant

1. Detention/hold

• Federal regulations allow a specific list of federal

immigration agents to serve and execute 

administrative immigration arrest warrants.

• Contrary to popular belief, the ICE forms do not 

allow a jail to hold (re-arrest) a person for ICE, 

absent a judicial warrant of arrest based on 

probable cause of a crime.

2. Notification

• A jail’s notification to ICE of a person’s upcoming 

release has not yet been successfully 

challenged– but is voluntary by the jail.
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Limitations, Cont.

ICE “probable cause” is not criminal 
probable cause. It relates to a civil 
violation only:  

“ICE immigration officers 

must establish probable 

cause to believe that the 

subject is an alien who is

removable from the United 

States” 

-- 3-24-17 ICE guidance on

immigration detainers
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Sanchez-Ochoa v. Campbell

“Courts around the country have held that local law enforcement 

officials violate the Fourth Amendment when they temporarily 

detain individuals for immigration violations without probable 

cause. . . .  Defendants have no authority to effectuate the 

administrative warrant because they cannot enforce 

immigration laws, and … no other authority allowed them 

to act upon the administrative warrant . . .

Accordingly, Sanchez Ochoa has demonstrated that he is likely 

to succeed on the merits of his Fourth Amendment claim.”

Ochoa v. Campbell, No. 1:17-CV-03124-SMJ, 2017 

WL 3476777, at *14 (E.D. Wash. July 31, 2017)
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King County Resources
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Seattle-King County Immigrant 

Legal Defense Network

May  2018

The City of Seattle and King County passed legislation in 

April 2017 authorizing a total $1.5 million to fund a network of 

community-based nonprofit organizations to provide FREE 

legal aid to immigrants and refugees in detention, facing 

deportation/removal, or in danger of losing their immigration 

status.

To qualify for FREE Legal Defense Network assistance, you must:

 Be an immigrant in detention, facing deportation, or in danger of losing 

your immigration status;

 Live or work in the City of Seattle or live in King County; AND

 Have a household income below 200% of the federal poverty level.

https://seattle.legistar.com/View.ashx?M=F&ID=5150574&GUID=A79EAAA1-9B72-434A-9471-64A907836BB6
http://mkcclegisearch.kingcounty.gov/View.ashx?M=F&ID=5142744&GUID=EC4E19E1-95C5-4811-8AAB-18B937253CDC
https://www.federalregister.gov/documents/2017/01/31/2017-02076/annual-update-of-the-hhs-poverty-guidelines


Seattle-King County Immigrant 

Legal Defense Network

May  2018

To see if  a client is eligible for free legal services, they can call one of these 

community navigators:

Filipino Community of Seattle: (206) 280-8406

South Park Information and Resource Center: (206) 767-7445

West African Community Council: (206) 349-0892

Legal services are provided by:

Northwest Immigrant Rights Project and Colectiva Legal del Pueblo (for adults 

and families): (206) 816-3870

Kids in Need of Defense (for unaccompanied children): (206) 359-3266

https://www.filcommsea.org/
http://southparkinfocenter.org/about-us/
http://waccofseattle.com/
https://www.nwirp.org/
http://colectivalegal.org/
https://supportkind.org/


Defender 

Referral and 

Representation 

Project (DRRU)

• NWIRP’s 

representation 

project for KC 

immigrant 

defendants

• Legal Orientation 

Program 

• DRRU@nwirp.org

• (206) 957-8660

• Know Your Rights 

resources (WDAIP)
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PLEA STRATEGIES
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•Landmark legal  victories:
• Returned categorical approach framework to original parameters

• Elements-based test, NOT facts-based test  

• Limits ‘divisibility’ – for now. 

Descamps & Moncrieffe & Mathis
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Deferred Adjudications

• WILL BE convictions IN PERPETUITY
• IF deferral agreement (SOCs, specialty CT agreements, or other 

deferred dispos, deferred sentences) requires: 

Χ admission of guilt or 

Χ stipulation to “facts sufficient” or admission of police report

• “Immigration Safe” agreements OK

• Therapeutic courts – are the agreements immigration safe? 

• See WDA advisory & model language
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In Re Barr Pleas

•In Re Barr (1984) – State v. Zhao (2010)
• plead to an alternative offense with no or insufficient factual basis

• D concedes factual basis to bring  original (dismissed) charge

• Critical to carefully craft record/plea statement 

pursuant to WDAIP sample

May  2018



May  2018

Representing Non-citizen Juveniles

Issues

• Juvenile Adjudications are not convictions 

• Drug trafficking & DV VNCO, prostitution – no 

conviction needed to trigger grounds

• Negative discretionary factor 

• Gang membership – very problematic

Paths to status

• Special Immigrant Juvenile Status (SIJS) & VYG to 21

• Deferred Action for Childhood Arrivals (DACA)

• Parents naturalize before 18th bday (if child LPR)



Involuntary Commitment (ITA hearings)

• Physical or mental 
disorder

• Threat to safety of self or 
others

Impacts undocumented 
clients most (grounds of 
inadmissibility)

May  2018

Best to agree to treatment to avoid adverse finding

Mental Health inadmissibility ground:
(find out: to which grounds are this client subject?)



PROPERTY CRIMES
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WA Theft Offenses

No intent to permanently deprive –

State v. Komok, 133 Wash 810 (Wash. 1989)

To wrongfully obtain the property of 

another, with intent to deprive her of such 

property 
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WA Theft Offenses

No intent to permanently deprive – State v. Komok, 133 
Wash 810 (Wash. 1989)

May  2018

Before 11-16-2016. RCW Theft established as not a CIMT– no “IPD.”

11-16-16 BIA published decision re-defining “turpitude” for theft.

New definition by BIA is that theft is a CIMT “if it involves an intent 

to deprive the owner of his property either permanently or under 

circumstances where the owner’s property rights are substantially 

eroded.”

Matter of Diaz-Lizarraga 26 I&N Dec. 847 (BIA 2016); Matter of Obeya 26 

I&N Dec. 847 (BIA 2006)

Theft/CIMT question unanswered until more case-law comes 

out… We know now that the new theft rule is not retroactive. 

Garcia-Martinez v. Sessions, --- F.3d --- 2018 WL 1702839  (No. 

16-72940) (9th Cir. Apr. 9, 2018)



Best Practice for Defenders

 Plea statement: “With the intent to deprive but 

without the intent to deprive permanently or 

under circumstances where the owner’s 

property rights would be substantially 

eroded.”

 Avoid theft “by deception”

 Felony – Avoid 12 month sentence
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Property crimes to avoid
(not an exhaustive list)

CIMTs:

• Forgery

• Trafficking in Stolen Property 1 & 2

• Taking Motor Vehicle 1

• ID Theft 1

• Burglary 1

• Any Crime W/Fraud as an element, 

including welfare fraud

Aggravated Felonies:

• Any burglary of a building, taking of 

property or PSP crime with a 12 mo or 

more sentence

• Any fraud crime with a loss of $10,000

May  2018



•Burg 2

•Theft??

•Mal. Mischief

•Criminal Trespass

•Disorderly conduct

•Vehicle Prowl 

Property Crimes – Best Alternatives
May  2018



Hypo – Property Crimes

Facts 

• LPR for 20 years

• USC kids

• Charge: Welfare 

Fraud (alleged loss = 

$12k

• Priors: Forgery ($3K 

loss), 7 years ago

Analysis

• Welfare Fraud = 2nd CIMT; 
and fraud + $10k loss = 
fraud Ag Fel

• Forgery =  prior,1st CIMT

• Triggers AF & CIMT 
deportation and CIMT 
inadmissibility ground.

Alternatives: 

MM2 (or 1) best;

Theft 2- no longer safe but 
straight theft by taking is better 
than fraud crime
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CRIMES AGAINST 

PERSONS
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WA Assault Offenses

Assault 4
WA’s Simple battery statute – not a CIMT; not COV so not CODV

Assault 3 - negligence
Matter of Perez-Contreras, 20 I. & N. Dec. 615 – not a CIMT, ag fel, or crime of 

DV

Assault 2
Almost all prongs add an aggravating factor (strangulation, 

poison, substantial bodily harm) which would make it a CIMT

EXCEPT! A2(e) - With intent to commit a felony, assaults another.

New developments make A2 not “divisible” and not a COV- but is 

it still  a CIMT??  

May  2018



Best Practice for Defenders

Assault 2(e) 
 Don’t specify the felony

 If you must, state that the intended felony was MM2

 Avoid a 12 month sentence

Assault 4
 Plea language: Assault only by an "unconsented" or "offensive" 

touching

Assault 3
 Best felony crime against a person (use for sex 

crimes w/ SM enhancement and for DV crimes)

*We have an advisory on Misdemeanor and Felony Assault
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• Do not mention the statute in the plea statement or stipulate to a 
factual basis that proves up originating DV order; cannot have a 
court “determination” of DV order violation.

• It is necessary to keep any reference or link to originating DV 
order out of the record, but might not be sufficient.

Violate an order issued 
under 10.99 or 26.50

• Do mention the non-DV statute (e.g. 9a.46) in plea statement. Violate an order issued 
under other statute

• Saying “the defendant understands that the court 
has not determined that he engaged in conduct that 
violated a DV protection order” in plea statement or 
plea agreement would be much more likely to avoid 
triggering the ground. 

• For background see Matter of Obshatko 27 I&N Dec 173 
(BIA 2018)

DHS can use any “probative and 
reliable evidence,” in or outside 
record of conviction,  to establish 
that court “determined” a DV-NCO 
violation. 

DV VNCOs =  unsafe & worse than a 

simple assault
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Crimes Against persons to avoid
(Not an exhaustive list)

Assault 1 (Aggravated felony)

Assault 2 (CIMT and AF with 12 mo

sentence)

DV-VNCO 

Felony Harassment

Communicating with a Minor for 

Immoral Purposes

Rape, Rape of a Child

Child Molestation

Assault of a Child
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Crimes against persons

best alternatives

• Misdemeanors

•CT1

•Disorderly Conduct

•MM3

•A4 (“offensive touching”)

•Non-DV Anti-Harassment order

•Felony (even with DV or S/M)

•Assault 3(f) (“safe” for LPRs)
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Hypo – Crimes Against Persons

Facts

• Undocumented

• Lived in US for over 10 

years

• Has 2 USC kids

• Charge: Child Molestation 3

• No priors

Analysis
• CM3 = NOT “sexual abuse 

of a minor” aggravated 
felony, but IS: CIMT, Crime 
of Child Abuse

• Bars paths to lawful status 
(cancellation of removal)

• Felony alternative: Assault 3 
(f), attempted A3(f) + Sexual 
Motivation. For A3 + SM 
see: 
https://defensenet.org/resources/washingt
on-assault-offenses-and-the-sexual-
motivation-enhancement-practice-
advisory/
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DRIVING CRIMES
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• DUI (still) does not directly 
trigger deportation or 
inadmissibility grounds

• LPR: 5 yr probation delays 
citizenship for LPR

• Student, visitor, work-visas =

State Dept. revocation of visa

 UP: Can trigger ‘mental 
health’ ground of 
inadmissibility at consulate

 UP: DUI & Neg Dr. bar 
Deferred Action for Childhood 
Arrivals (DACA) 

 UP: Triggers ICE enforcement 
priority

DUI – Immigration consequences
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Driving crimes to 

avoid
(If pleading is unavoidable, please 

consult about plea language)
(Not an exhaustive list)

•Drug-related DUI

•Marijuana DUI

•DUI passenger under 16

•Attempting to Elude

•Reckless Endangerment
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Driving crimes –

best alternatives

Traffic infractions/citations

NVOL

DWLS

Failure to Obey

•Malicious Mischief

•Hit and Run Unattended

•Reckless Driving

•Negligent Driving (avoid for undocumented)
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Hypo – Driving Crimes

Facts

• Undocumented

• Came to the US when she 
was 14, before  6/2007

• Says has “Dream Act 
visa”

• Has 1 USC kid

• Charge: DUI

• No priors

• Plea offer: Negligent 
Driving

Analysis

• DUI bars DACA ( there is 

no “Dream Act,” alas) and 

makes her an ICE 

enforcement priority

• Negligent driving – bars 

DACA if she has it)

• Alternative: Reckless 

driving (“dry Reckless” is 

best, if possible)
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QUESTIONS?



DRUG CRIMES
Possession, trafficking
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• Triggers CSA ground of 
deportation and 
inadmissibility 

• Even Use of 
Paraphernalia

• Partial exception if 
possession of <30g of 
marijuana (under 21?)

Possession – Immigration Consequences
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Cannabis – Marijuana 
“[G]ood people don’t smoke marijuana.” A.G. Sessions

 Still an illegal, federally, listed, Schedule I 

controlled substance (Sched. I = high potential for 

abuse; no currently accepted medical treatment use 

in US; lack of accepted safety for use under 

medical supervision.)

 MJ conviction is “related to a controlled 

substance.”

 Working in legal grow operation can make you 

inadmissible and removable.

 An admission of having ever used/possessed it 

can make you inadmissible and removable.



Drug crimes to avoid 
(Not an exhaustive list)

• PWID, Delivery, Manuf.

• Any drug trafficking

• Drug possession (unless LPR 

and <30g of marijuana)

• Paraphernalia = possession

• Attempt is same as 

substantive offense
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Drug crimes – best alternatives

• FOR LPRs: Solicitation to possess, even  to 

PWI- deliver (But only in 9th Cir.)

• FOR non-LPR: solicitation to possess (?)

• Rendering Criminal Assistance

• Immigration-safe Drug Court

• Barr plea to non-drug charge—for LPRs
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In Re Barr plea to the following:

 Storage of Ammonia (RCW 69.55.020) (Class C)

 Unlawful Use of a Building for drug purposes (RCW 

69.53.010) (Class C) “…for storing a legend drug.”

 Solicitation to possess with intent to sell, a legend drug 

(RCW 69.41.030) (solicitation makes it a class C felony)

Immigration-Safe (for LPRs) Felony Drug Crimes



Hypo – Drug Crimes

Facts

• LPR for only 6 years, & no 

crim hx

• Charge: Possession with 

intent to deliver - meth

• Plea offer: Attempted 

delivery/PWI

Analysis

• Triggers controlled 
substance grounds of 
deportation and 
inadmissibility 

• So does Attempt or 
Conspiracy. 

• Alternative: Solicitation to 
deliver (is CIMT but not 
CRCS)  (solicitation to 
possess is best) (9th

Circuit only)
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WDA’s ICE

Courthouse 

Arrest 

Project
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This year, communities 

around the country have 

witnessed a spike in ICE 

agents arresting people 

coming to and going from 

court for both civil and 

criminal proceedings. 
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Advocates and attorneys also report a 

dramatic increase in people afraid to come 

to court for both civil and criminal 

proceedings.
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Courthouse      Arrest          Project

• WDA’s Immigration Project is collaborating with local and 

national partners to develop advocacy strategies 

(including litigation) to stop ICE courthouse arrests. 

• As defense lawyers, you are in the best position to identify 

the impact of ICE enforcement in and around courthouses 

and other places where clients interact with the criminal 

justice system. 

• We need your help in gathering the critical data to move 

these efforts forward. 
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Courthouse Arrest Project

Please use the following link to help 

us gather this critical information: 

https://goo.gl/forms/mpqb9RaE8vFg4CRj1
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eundo et redeundo

https://goo.gl/forms/mpqb9RaE8vFg4CRj1


Courthouse  Arrest  Project

“I won't apologize for arresting people in courthouses. We're going to 

continue to do that.”  10-17-17,  Acting ICE Director Thomas Hohman.   

BUT there is a common-law privilege from civil arrest, of persons 

attending court, (eundo, morando et redeundo), that dates back at 
least to the early fifteenth century.   This common-law privilege was continued in 

America and its continued existence has been recognized by the Supreme Court. It 

was described as;

proceed[ing] upon the ground that the due administration of justice requires that 

a court shall not permit interference with the progress of a cause pending before 

it, by the service of process in other suits, which would prevent, or the fear of 

which might tend to discourage, the voluntary attendance of those whose 

presence is necessary or convenient to the judicial administration in the pending 

litigation.

Lamb v. Schmitt, 285 U.S. 222, 225, 52 S. Ct. 317(1932).

See 127 Yale L.J. Forum 410, by Christopher N. Lasch
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Montana: judge and sheriff sued under 

1983 for illegal courthouse arrest
• “Defendant [Yellowstone County Justice Court judge Pedro] 

Hernandez instructed his assistant to call the Yellowstone County 
Sheriff’s Office, stating: ‘Call me a deputy. I have two illegals 
sitting outside, I want them picked up. Call.’”  --from complaint.

• NW Immigrant Rights Project represents Miguel Angel Reynaga–
who was seeking a protection order-- in suing a deputy sheriff of 
Yellowstone County and the judge, under 42 USC 1983, for 
arresting plaintiff  “without a warrant, without probable cause 
that he had committed any crime, and without any basis in law. 
Defendants undertook such actions solely for the purpose of 
civil immigration enforcement, despite not having any legal 
authority to enforce civil federal immigration laws.” 

• See 2-22-18 complaint at https://www.nwirp.org/wp-
content/uploads/2018/04/Reynaga-Hernandez-v.-Skinner-
Complaint.pdf
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EMAIL US!

Sara Sluszka  - sara@defensenet.org

Jonathan Moore - jonathan@defensenet.org 

Annie Benson  - abenson@defensenet.org
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https://defensenet.org/case-

support/immigration-project/case-

assistance/online-immigration-intake-form/


