

KING COUNTY DISTRICT COURT

REDMOND, WASHINGTON
	 CITY OF REDMOND,
          Plaintiff,

vs. 

 OLD UNCLE BOB,  
          Defendant.
	)

)

)

)

)

)

)
)

)

)
)
)
	Case No.  CR00____  RED
DEFENDANT’S MOTION TO VACATE judgment and sentence 



I.  MOTION

Comes now the above-named defendant, Tom Bob Smith, by and through undersigned counsel, Mark B. Nerheim, and moves this court vacate the judgment and sentence for the reason that the judgment and sentence of 365 days in jail with 360 days suspended does not conform to the statutory requirements of RCW 9a.20.021(2).
II.  STATEMENT OF FACTS

Mr. Smith is a native and citizen of____, and entered the United States as a Refugee with his parents on or about September XX, 199X.  


On October XX 2007, Mr. Smith entered a plea of guilty in this court to a gross misdemeanor Theft 3, as charged under RCW 9A.56.050, and he was sentenced to 365 days in jail with 360 days suspended, and fined $5,210 with $4,800 suspended, and additional costs of $558 ordered, for a total amount of $968.  Mr. Smith paid the fine in full on October XX, 2007.  (See docket sheet).  


Mr. Smith moves the court to vacate the judgment and sentence for the reason that the judgment and sentence of 365 days in jail with 360 days suspended for the gross misdemeanor Theft 3 charge does not conform with the provisions of SSB 5168 signed into law by Governor Gregoire in April 2011, and more particularly with respect to the provisions of RCW 9A.20.021(2).
III.  ARGUMENT
   
Under current immigration law, aliens who have been convicted of a theft offense for which the term of imprisonment sentenced was one year (365 days) or more, are considered to be convicted of an aggravated felony, regardless of whether a portion or all of the sentence is suspended, 8 U.S.C. §§ 1101(a)(43)(G), 1101(a)(48)(B), and thus such aliens are rendered inadmissible and removable from the United States.  Although all but 5 days of Mr. Smith’s entire sentence was suspended, under the applicable immigration law provisions, Mr. Smith is permanently and absolutely barred from adjusting his status to that of a Lawful Permanent Resident of the United States, unless the sentence is corrected to conform to the provisions of RCW 9A.20.021, and in particular, RCW 9A.20.021(2).  

An aggravated felony is the worst type of conviction a non-citizen can have on his record for immigration purposes.  An aggravated felony leads to almost certain deportation. See 8 U.S.C. § 1227(a)(2)(A)(iii).  Among other things, an aggravated felony also precludes one from being eligible for cancellation of removal under 8 U.S.C. § 1229b(a).  If Mr. Smith did not have an aggravated felony on his record, will be able to remain in the U.S. to continue to support his U.S. Citizen wife and raise their two U.S. Citizen children.  

A.
State law mandates that the sentence be vacated, unless reduced from 365 days in jail to 364 days in jail.

SSB 5168, which was signed into law by Governor Gregoire in April 2011, became effective on July 22, 2011, and reduced the maximum penalty for a gross misdemeanor from 365 days to 364 days.  The sentencing provisions codified the state sentencing laws regarding misdemeanors in two separate subsections at RCW 9A.20.020(2) and RCW 9A.20.021(2).   

The new law reduces the maximum possible sentence for gross misdemeanors that were committed before July 1, 1984 to 364 days under the provisions of RCW 9A.20.020(2), and the law also reduces the maximum possible sentence for gross misdemeanors that were committed on or after July 1, 1984 to 364 days under the provisions of at RCW 9A.20.021(2).  

This change was motivated by the Legislature’s express finding that:


a maximum sentence by a court in the state of Washington for a gross misdemeanor can, 
under federal law, result in the automatic deportation of a person . . . even when all or 
part of the sentence to total confinement is suspended. The legislature further finds that 
this is a disproportionate outcome, when compared to a person who has been convicted of 
certain felonies which, under the state's determinate sentencing law, must be sentenced to 
less than one year and, hence, either have no impact on that person's residency status or 
will provide that person an opportunity to be heard in immigration proceedings where the 
court will determine whether deportation is appropriate. Therefore, it is the intent of the 
legislature to cure this inequity by reducing the maximum sentence for a gross 
misdemeanor by one day.

SSB 5168, Sec. 1 [2011 c 96 § 1.]

The provisions of RCW 9A.20.020(2) and RCW 9A.20.021(2) also apply to Municipal Code gross misdemeanor violations which by law are now also limited to a maximum of 364 days as the maximum penalty authorized by law, as no city, code city, or town, may establish a penalty for an act that constitutes a crime under state law that is different from the penalty prescribed for that crime by state statute.  RCW 35.21.163.

RCW 9A.20.021(2) now provides as follows for all gross misdemeanors committed on or after July 1, 1984:


Gross misdemeanor. Every person convicted of a gross misdemeanor defined in Title 9A
RCW shall be 
punished by imprisonment in the county jail for a maximum term fixed by 
the court of up to three hundred sixty-four days, or by a fine in an amount fixed by 
the court of not more than five thousand dollars, or by both 
such imprisonment and fine.

And, as stated above, the same provisions apply to all gross misdemeanors committed before July 1, 1984.  RCW 9A.20.020(2).   

Deportation and removal for a gross misdemeanor is a consequence of the federal law that renders any sentence to confinement of 365 days to be an aggravated felony, whether a portion or all of the sentence is suspended or not, and it is an extremely harsh penalty for the crime committed by Mr. Smith and is not warranted, and the Washington State Legislature recognized this and changed the sentencing provisions accordingly, and expressly gave the revised sentencing provisions retroactive effect.   Further, as stated above, the reduction in the sentence imposed is required by state law to correct the sentence imposed and to bring it in line with state law.  

B.
The misdemeanor sentencing law has retroactive effect.

Generally, retroactive application of a criminal law violates the ex post facto doctrine. The United States Constitution declares that "[n]o State shall ... pass any ... ex post facto law." U.S. Const. art. I, § 10.  The Washington State Constitution similarly declares that "[n]o ... ex post facto law ... shall ever be passed."  Wash. Const. art. 1, § 23.  
In Calder v. Bull, 3 U.S. (3 Dall.) 386, 1 L. Ed. 648 (1798), the Supreme Court divided ex post facto laws into four categories: 

1st. Every law that makes an action done before the passing of the law, and which was innocent when done, criminal; and punishes such action.  2d.  Every law that aggravates a crime, or makes it greater than it was, when committed.  3d.  Every law that changes the punishment, and inflicts a greater punishment, than the law annexed to the crime, when committed.  4th.  Every law that alters the legal rules of evidence, and receives less, or different, testimony, than the law required at the time of the commission of the offence, in order to convict the offender.
Calder, 3 U.S. (3 Dall.) at 390. 

SSB 5168 fits none of the four categories.  It criminalizes no behavior that was previously non-criminal.  It does not aggravate an existing crime, nor does it make punishment for any existing crime greater.  SSB 5168 does not change any rule of evidence.  In fact, SSB 5168 reduces the criminal penalty.  Therefore, the retroactive application of SSB 5168 is not barred by either the state or federal constitution.

From the purpose of SSB 5168, which was to “cure [an] inequity” caused by a dissonance between the state’s definition of a gross misdemeanor and the federal definition of an aggravated felony” for purposes of immigration, it is clear that the Legislature intended SSB 5168 to apply retroactively.

Under RCW 10.01.040, the courts must sentence a defendant according to the law in effect on the date the crime was committed, unless a change in the law was accompanied by evidence that the Legislature intended that the change in the law be retroactive.  RCW 10.01.040.  See also, State v. Kane, 101 Wn.App. 607 (2000).  Legislative intent need not be explicit.  So long as the Legislature includes language that “fairly conveys” their intention, the courts will honor the Legislature’s intentions.  Because RCW 10.01.040 is in derogation of the common law, it is strictly construed.  The saving force of the statute is applied narrowly and its exception - “unless a contrary intention is expressly declared in the amendatory or repealing act” - is interpreted broadly.  Thus, our Supreme Court has not insisted that a legislative intent to affect pending litigation be declared in express terms in a new statute.  Rather, such intent need only be expressed in “words that fairly convey that intention.”  State v. Zornes, 78 Wash.2d 9, 13, 475 P.2d 109 (1970); State v. Grant, 89 Wash.2d 678, 683, 575 P.2d 210 (1978).

Here, as stated above, the Legislature’s intent is stated in Sec. 1.

The legislature finds that a maximum sentence by a court in the State of Washington for a gross misdemeanor can, under federal law, result in the automatic deportation of a person who has lawfully immigrated to the United States, is a victim of domestic violence or a political refugee, even when all or part of the sentence to total confinement is suspended. The legislature further finds that this is a disproportionate outcome, when compared to a person who has been convicted of certain felonies which, under the State’s determinate sentencing law, must be sentenced to less than one year and hence, either have no impact on that person’s residency status or will provide that person an opportunity to be heard in immigration proceedings where the court will determine whether deportation is appropriate. Therefore, it is the intent of the legislature to cure this inequity by reducing the maximum sentence for a gross misdemeanor by one day.
SSB 5168, Sec. 1 [2011 c 96 § 1.]   (emphasis added). 
Here, the Legislature “fairly conveyed” that it intended to right a current wrong.  Further, the Legislature made it clear that the changes apply to gross misdemeanors that were committed before July 1, 1984 to by limiting the maximum sentence to 364 days under the provisions of RCW 9A.20.020(2), and the law also reduces the maximum possible sentence for gross misdemeanors that were committed on or after July 1, 1984 to 364 days under the provisions of  RCW 9A.20.021(2).  
The language differs significantly from the way the Legislature makes changes to criminal law.  In virtually all examples that are forward looking only, the Legislature sets either a current or a future date for the change in the law to occur.  In this case, the Legislature went out of its way to specify that the changes applied to gross misdemeanors that were committed before July 1, 1984, and to gross misdemeanors that were committed on or after July 1, 1984.  
It should be noted that the date, July 1, 1984, was specifically mentioned in the new misdemeanor sentencing law to reflect the fact that before July 1, 1984, offenders sentenced under the indeterminate sentencing system (committed a crime prior to July 1, 1984) were given a maximum sentence by the Court at the time of sentencing.  However, the indeterminate sentencing law specifies that after an offender has been sentenced by the Court to the maximum and sent to prison, the Parole Board (ISRB) would set a minimum sentence: the minimum amount of time an offender would serve before being considered for parole.  Indeterminate law allowed all offenders, except those sentenced to Life Without Parole, to be considered for parole before their maximum sentence was over.  However, the Board has to find the offender "paroleable", e.g., "rehabilitated and a fit subject for release" (RCW 9.95.100) before parole can be authorized. Under this indeterminate system, offenders have a right to parole review, but they do not have a right to parole itself.  For that reason, the new law took note of the changes made in the indeterminate sentencing regime in 1984 to make clear that the changes made by the Legislature were intended to reach back to the sentencing scheme before, on, and after July 1, 1984.

Thu s, it makes no sense to assert that the Legislature intended its ‘fix’ to apply only for going forward, since the Legislature specifically and expressly amended gross misdemeanors that occurred before, on and after July 1, 1984.  Under the circumstances, the new sentencing provisions apply to all such defendants, who at any time were sentenced to 365 days for a gross misdemeanor who request at any time that their sentences be corrected pursuant to the provisions of RCW 9A.20.020(2) and RCW 9A.20.021(2).     
Also, under well-established rules of statutory construction, any remedial statute is meant to be applied retroactively.  “A statute is remedial and has a retroactive application when it relates to practice, procedure, or remedies, and does not affect a substantive or vested right.”  (Italics deleted.)  Tellier v. Edwards, 56 Wash.2d 652, 653, 354 P.2d 925 (1960).  A remedial statute is presumed to apply retroactively.  Haddenham v. State, 87 Wash.2d 145, 148, 550 P.2d 9 (1976); Pape v. Department of Labor & Indus., 43 Wash.2d 736, 741, 264 P.2d 241 (1953). This is especially true when the remedial statute favorably reduces punishment laws applied to previously convicted criminal defendants. 

An additional reason for holding … legislation to operate retroactively is that it, in effect, reduced the penalty for a crime. When this is so, the legislature is presumed to have determined that the new penalty is adequate and that no purpose would be served by imposing the older, harsher one. This rule has even been applied in the face of a statutory presumption against retroactivity ...
State v. Heath, 85 Wash.2d 196, 198, 532 P.2d 621 (1975). 

Also in support of retroactive application, the Supreme Court has stated, "Subsequent enactments that only clarify an earlier statute can be applied retrospectively."  Indeed, "it is not necessary that a statute expressly state that it is intended to operate retrospectively if such an intention can be obtained by viewing its purpose and the method of its enactment."  The Court has previously found legislation to have retroactive, curative effect when "it clarifies or technically corrects an ambiguous statute."  In re Personal Restraint of Matteson, 142 Wn.2d 298, 307, 12 P.3d 585 (2000). 
In Matteson, the Court quoted a legal treatise for its definition of curative legislation: 

A curative act is a statute passed to cure defects in prior law, or to validate legal proceedings, instruments, or acts of public and private administrative authorities. In the absence of such an act the statute would be void for want of conformity with existing legal requirements.
Except as it may invade some substantive interest which enjoys specific constitutional protection, a curative act may validate any past action which the legislature might have authorized beforehand . . . .

Generally, curative acts are made necessary by inadvertence or error in the original enactment of a statute or in its administration. Action under the statute is usually taken in good faith and no rights are jeopardized by the validation of the prior good faith action. Because of the positive policy thus served by curative legislation, to sustain the reliability of official actions and secure expectations formed in reliance thereon, they are entitled to liberal construction in order to achieve full fruition of their remedial purposes. 
Matteson at 308-09, citing 2 Norman J. Singer, Statutes and Statutory Construction § 41.11 (5th ed. 1993) (footnotes omitted). 

The Supreme Court also recently applied these principles to interpret an amendment to a criminal statute as clarifying existing law and applied it retroactively.  State v. Bunker, 144 Wn. App. 407, 417, 183 P.3d 1086 (2008).  See also State v. MacKenzie, 114 Wn. App. 687, 60 P.3d 607 (2002) (applying retroactively a statute clarifying rules for admission of breath tests).

SSB 5168 is certainly remedial in nature.  Its stated purpose is to “cure [an] inequity” caused by the difference in the laws of the State of Washington and federal law.  SSB 5168, Sec. 1.  SSB 5168 also favorably reduces punishment—reducing the maximum penalty of a gross misdemeanor by one day.  Under the rules of statutory construction, SSB 5168 should apply retroactively to Mr. Smith’s sentence in the instant matter.

C.
This motion is not barred by the provisions of RCW 10.73.90.

Finally, this motion, filed more than one year after the judgment had become final, is not  barred by the provisions of RCW 10.73.90 because under the provisions of RCW 10.73.100(6), the one year limit is not applicable where:


There has been a significant change in the law, whether substantive or procedural, which 
is material to the conviction, sentence, or other order entered in a criminal or civil 
proceeding instituted by the state or local government, and either the legislature has 
expressly provided that the change in the law is to be applied retroactively, or a court, in 
interpreting a change in the law that lacks express legislative intent regarding retroactive 
application, determines that sufficient reasons exist to require retroactive application of 
the changed legal standard. 

[1989 c 395 § 2.]

III.  REQUESTED RELIEF/CONCLUSION

Mr. Smith respectfully requests that the judgment and sentence be vacated, for the reasons stated.    

DATED THIS ___________ day of ____________________________, 2013.
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