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I.

IDENTITY AND INTEREST OF AMICI CURIAE

WDA is a statewide non-profit organization founded in 1983 whose
membership is comprised of public defender agencies, indigent defenders
and those who are committed to seeking improvements in indigent
defense. WDA is a not-for-profit corporation with 501(c)(3) status. The
WDA’s objectives and purposes are defined in its bylaws and include:
protecting and insuring by rule of law those individual rights guaranteed
by the Washington and Federal Constitutions, including the right to
counsel, and to resist all efforts made to curtail such rights; promoting,
assisting, and encouraging public defense systems to ensure that all
accused persons receive effective assistance of counsel.
WDA representatives frequently testify before the Washington House
and Senate on proposed legislation affecting indigent defense issues.
WDA has been granted leave on prior occasions to file amicus briefs in
this Court. WDA represents over 30 public defender agencies and has over
1,500 members comprising criminal defense attorneys, investigators,
social workers and paralegals throughout Washington. The issues in this
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case are important to public defenders, who have high caseloads and
represent many of the people accused of misdemeanors in Washington.1
The Washington Association of Criminal Defense Lawyers (“WACDL”)
is a non-profit organization formed in 1987 and is dedicated to improve the
quality and administration of justice. WACDL has over 900 members
consisting of private criminal defense lawyers, public defenders, and related
professionals committed to preserving fairness and promoting a rational and
humane criminal justice system. WACDL holds many seminars throughout
the year to educate lawyers on pertinent issues related to the defense of
citizens accused of all crimes, including misdemeanors, in Washington. The
WACDL has previously been granted amicus status in Washington
appellate cases, too many to list in this petition.
This Court’s decision in this case has potentially far-reaching
implications to criminal practice in courts of limited jurisdiction in
Washington. The purpose of this brief is to discuss the history and context
of the misdemeanor court rule that governs sanctions for discovery
violations, CrRLJ 4.7(g)(7). Amici have significant expertise on the issues
presented in the instant case based on their members’ appearance in courts

1

According to estimates by the Washington Office of Public Defense, public defenders
represent approximately 60% of people accused of crimes in courts of limited
jurisdiction.
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of limited jurisdiction across Washington and training and assistance they
offer to those members.
II.

ISSUE TO BE ADDRESSED BY AMICUS

Whether CrRLJ 4.7(g)(7)(ii) allows a court of limited jurisdiction to
dismiss a misdemeanor based on a discovery violation of a third party—
such as an uncooperative witness—and, if not, if the Sixth Amendment
right to counsel requires dismissal.
III.

STATEMENT OF THE CASE

Amici adopt the facts as stated in Ms. Stevens’ supplemental brief.
IV.

ARGUMENT

At issue in this case is the Criminal Rule for Courts of Limited
Jurisdiction (CrRLJ) 4.7(g)(7), which governs discovery in misdemeanor
courts and permits dismissal when there are intentional or grossly
negligent discovery violations by witnesses who are third parties to the
case. The rules of statutory construction, the history of the rule, and the
volume of cases in courts of limited jurisdiction all support a reading of
CrRLJ 4.7(g)(7) that allows for dismissal based on willful or grossly
negligent misconduct by third parties. Even if this court does not adopt a
reading of CrRLJ 4.7(g)(7) that allows for dismissal based on the
discovery violations by third parties, the actions of the witnesses here
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deprived the defendant of the effective assistance of counsel and the court
must uphold the trial court’s dismissal based on the Sixth Amendment to
the United States Constitution.
A. CrRLJ 4.7(g)(7)(ii) applies to a non-party’s willful or grossly
negligent discovery violations and authorizes the court to
dismiss the case when their conduct prejudices the accused.
Courts of limited jurisdiction are empowered to protect the accused’s
right to a fair trial with the sanctions for discovery abuses listed in CrRLJ
4.7(g)(7).2 The three subsections of CrRLJ 4.7(g)(7) authorize sanctions
under separate and distinct circumstances. The first and third subsections
authorize enumerated sanctions for violations committed by a party or a
lawyer. The second subsection, at issue here, specifically authorizes the
court to sanction wrongdoing by dismissing the case where the violation
was willful or grossly negligent and prejudiced the accused.

2

That subsection of CrRLJ 4.7 reads in full:
(i) If at any time during the course of the proceedings it is brought to the attention of
the court that a party has failed to comply with an applicable discovery rule or an order
issued pursuant thereto, the court may order such party to permit the discovery of
material and information not previously disclosed, grant a continuance, or enter such
other order as it deems just under the circumstances.
(ii) The court may at any time dismiss the action if the court determines that failure to
comply with an applicable discovery rule or an order issued pursuant thereto is the
result of a willful violation or of gross negligence and that the defendant was prejudiced
by such failure.
(iii) A lawyer’s willful violation of an applicable discovery rule or an order issued
pursuant thereto may subject the lawyer to appropriate sanctions by the court.
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The second subsection, unlike the other two subsections, is not limited
to a specific class of persons or participants in the litigation. It says that a
court may dismiss if there is violation of a discovery rule or order, and it
does not say who must have committed that violation:
(ii) The court may at any time dismiss the action if the court
determines that failure to comply with an applicable discovery rule
or an order issued pursuant thereto is the result of a willful
violation or of gross negligence and that the defendant was
prejudiced by such failure.
Compare CrRLJ 4.7(g)(7)(ii), with CrRLJ 4.7(g)(7)(i) (discussing “a
party” who fails to comply with a discovery rule or order), and CrRLJ
4.7(g)(7)(iii) (discussing “a lawyer’s” willful discovery violation).
1. The plain language of CrRLJ 4.7(g)(7)(ii) shows that it
applies to non-parties.
A court will interpret a court rule as though it were enacted by the
legislature, giving effect to its plain meaning as an expression of
legislative intent. State v. Greenwood, 120 Wn.2d 585, 592, 845 P.2d 971
(1993). A court will discern plain meaning by reading the rule as a whole,
harmonizing its provisions, and using related rules to help identify the
legislative intent embodied in the rule. State v. Williams, 158 Wn.2d 904,
908, 148 P.3d 993 (2006). Here, the plain meaning of CrRLJ 4.7(g)(7)(ii)
is clear. Subsections (i) and (iii) refer to discovery violations by “a party”
and “a lawyer.” Subsection (ii), on the other hand, allows for dismissal
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based on any discovery violation as long as it is willful or grossly
negligent and prejudices the defendant.
Courts will not alter the pertinent language of a statute or court rule.
State v. Delgado, 148 Wn.2d 723, 727, 63 P.3d 792 (2003) (“We cannot
add words or clauses to an unambiguous statute where the legislature has
chosen not to include that language”). The court cannot read into
subsection (ii) language requiring the misconduct to be committed by a
certain entity.
A corollary to the rule that a court will give effect to a court rule’s plain
language is the rule that where the legislature uses different terms, a court
will deem the legislature to have intended different meanings. In re
Forfeiture of One 1970 Chevrolet Chevelle, 166 Wn.2d 834, 842, 215 P.3d
166, 170 (2009). See also State v. Roggenkamp, 153 Wn.2d 614, 625, and
note 6, 106 P.3d 196 (2005)(“Where the legislature uses certain statutory
language in one statute and different language in another, a difference in
legislative intent is evidenced”) and State v. Veliz, 176 Wn.2d 849, 862,
298 P.3d 75, 81 (2013) (“If the legislature had intended the residential
provisions in domestic violence protection orders to have the force of
parenting plans for the purposes of the custodial interference statute, it
would have said so by referring to such orders as parenting plans.”)

6

Here, the corresponding Superior Court Criminal Rule (CrR) uses
different terms than CrRLJ 4.7(g)(7). In order to give effect to those
differences, this Court must read CrRLJ(g)(7)(ii) to permit dismissal based
on misconduct on the part of a third party, such as a complaining witness.
The corresponding superior court rule differs in two significant ways
from CrRLJ 4.7(g)(7). First, the superior court rule, CrR 4.7(h)(7),3
authorizes the court to dismiss the action for discovery abuses that do not
rise to the level of willful or grossly negligent violations and do not
prejudice the accused as long as those are committed by a party to a case:
(i) If at any time during the course of the proceedings it is brought
to the attention of the court that a party has failed to comply with
an applicable discovery rule or an order issued pursuant thereto,
the court may order such party to permit the discovery of material
and information not previously disclosed, grant a continuance,
dismiss the action or enter such other order as it deems just under
the circumstances.
CrR 4.7(h)(7)(i) (emphasis added).

3

That subsection of CrR 4.7(h)(7) reads in full:
(i) If at any time during the course of the proceedings it is brought to the attention of
the court that a party has failed to comply with an applicable discovery rule or an order
issued pursuant thereto, the court may order such party to permit the discovery of
material and information not previously disclosed, grant a continuance, dismiss the
action or enter such other order as it deems just under the circumstances.
(ii) Willful violation by counsel of an applicable discovery rule or an order issued
pursuant thereto may subject counsel to appropriate sanctions by the court.
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Second, the superior court rule does not contain any language similar to
CrRLJ 4.7(g)(7)(ii), which authorizes a court of limited jurisdiction to
dismiss the case for willful or grossly negligent discovery violations that
prejudice a defendant without regard to whether the wrongdoer is a party.
This court must read the differences between the CrR and the CrRLJ to
comport different meanings.
2. The history of CrRLJ 4.7(g)(7)(ii) shows that it applies to
non-parties because the CrRLJ Task Force intended the
CrRLJs to be different than the CrRs and intended that
dismissal be a more easily available remedy for discovery
violations in courts of limited jurisdiction.
When the plain language of a court rule is clear, the court need not
resort to the legislative history. However, it may do so for support of its
plain language analysis. State v. Barbee, 187 Wn.2d 375, 390, 386 P.3d 29
(2017); In re Cruze, 169 Wn.2d 422, 431, 237 P.3d 274 (2010). The
history of CrRLJ 4.7(g)(7) shows that, consistent with the plain language
of the rule, the Supreme Court of Washington intended that it allow a
dismissal based on third party conduct.
Prior to the adoption of the CrRLJs, the Criminal Rules for Justice
Court (JCrR) governed misdemeanor courts in Washington State. The
Washington Supreme Court adopted the CrRLJs in 1987 to provide
adequate procedures for high-volume misdemeanor courts.
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In its 1986 draft of the CrRLJs, the CrRLJ Task Force acknowledged
that, although it would attempt to parallel the numbering system and
organizational structure of the Superior Court Rules, such rules “could not
be imported wholesale into the system for courts of limited jurisdiction.”
Criminal Rules for Courts of Limited Jurisdiction, Tentative Draft,
Washington State Bar Association, May 1986, Introductory Comment,
page ii (attached as Appendix A). The Task Force noted the high volume
of cases in courts of limited jurisdiction: “these courts have a tremendous
volume of cases which preclude some of the more individualized
procedures in the superior courts.” Id. It also said that although the
Superior Court Rules would serve as a model, “they would be clarified,
streamlined, and simplified as necessary.” Id.
Before the CrRLJs, JCrR 4.07 addressed discovery in courts of
limited jurisdiction. It explicitly allowed sanctions only when a party
failed to comply with discovery demands:
If a party fails to comply within a reasonable time with a written
discovery demand the court may order compliance and grant a
continuance. The court shall not dismiss a case for violation of this
rule unless the violation was willful and intentional.
Washington State Judicial Council, Proposed Criminal Rules for Justice
Court, Approved by the Washington Judicial Council, June 16, 1978,
pages 40-42 (attached as Appendix B).

9

In its May 1986 proposal, the CrRLJ task force’s comment on proposed
CrRLJ 4.7 addressed what is now CrRLJ 4.7(g)(7)(ii) and emphasized the
importance of dismissals when willful or grossly negligent discovery
violations prejudiced the defendant’s right to a fair trial:
After extensive debate, the task force included a sanction provision
not found in the superior court rule. Section (g)(6)(ii) allows the
court to dismiss a case for violations of the discovery rule or orders
that are ‘willful’ or a result of ‘gross negligence,’ if the defendant
was prejudiced by the violation. It was argued that rule 8.3(b)
would be available to control abuse of discovery, but concerns
were raised that the discovery rule itself would be interpreted to
contain the exclusive remedies for violations of discovery
procedures.
Criminal Rules for Courts of Limited Jurisdiction, Tentative Draft,
Washington State Bar Association, May 1986, page 139 (attached as
Appendix A).
The CrRLJ Task Force’s comments that the CrRLJs would need to be
different than the CrRs based in part on the volume in misdemeanor
courts, its emphasis on allowing for dismissals based on discovery
violations, and its rewriting of JCrR 4.07 to include a section that allowed
for dismissal when a discovery violation prejudices a defendant without
mentioning who must commit that discovery violation all indicate that the
Task Force intended that what is now CrRLJ 4.7(g)(7)(ii) apply to nonparties. It is clear that the Task Force intended that CrRLJ 4.7(g)(7) have a
different meaning than the corresponding CrR, which does not allow for
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dismissal based on a third party’s discovery violation. Additionally, the
Task Force recognized the importance of dismissal as an alternative to a
constitutionally deficient unfair trial.
3. Authorizing courts of limited jurisdiction to dismiss
misdemeanor cases for the misconduct of a non-party
properly balances several important interests.
Authorizing courts of limited jurisdiction to dismiss misdemeanor
cases for the misconduct of a non-party properly balances the
community’s interest in the prosecution of misdemeanors with the court’s
need to control its calendar and the use of its resources and to protect the
fairness and integrity of the judicial system.
This Court has recognized that the prosecution of misdemeanors—
minor offenses that can significantly impact the accused but carry less
severe punishment—requires a different balancing of rights and resources
than felony prosecutions. In Born v. Thompson, the court addressed the
burden of proof required to establish prerequisites for misdemeanor
competency restoration. 154 Wn.2d 749, 117 P.3d 1098 (2005). The court
noted that the government does not have the same interest in prosecuting
those charged with misdemeanors as it does in prosecuting those charged
with felonies. Id at 756. Due to the relatively low amount of jail time a
court can impose for a misdemeanor compared with the significant amount
of prison time a felony can trigger, the court found that the government's
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interest in prosecution of misdemeanors was less than the accused's liberty
interest in avoiding competency restoration. Id at 757; see also Harris v.
Charles, 171 Wn.2d 455, 256 P.3d 328 (2011) (the limited jail sentence
available for misdemeanor sentencing justifies denying credit for pretrial
electronic home monitoring in misdemeanors even though Washington
courts require such credit for felony cases).
In addition to addressing less serious conduct and its consequences,
courts of limited jurisdiction preside over a higher volume of cases than
superior courts do. In 2017, prosecutors filed 40,012 felonies in
Washington's superior courts. By way of comparison, in 2016 prosecutors
filed 195,724 misdemeanors in Washington's courts of limited jurisdiction.
Washington Courts website, Caseloads of the Courts of Washington
(http://www.courts.wa.gov/caseload/ last visited April 13, 2018). Due to
the high volume of cases, the public defenders who serve courts of limited
jurisdiction have large caseloads. The Standards for Indigent Defense
allow felony public defenders to handle 150 felonies a year while
misdemeanor defenders can handle 300 to 400 cases per year. SID 3.4.
The CrRLJs, adopted in 1987, were written with the unique interests of
courts of limited jurisdiction in mind. The differences between courts of
limited jurisdiction and superior courts explain why a court of limited
jurisdiction should be able to dismiss a case based on a non-party's

12

discovery violation while a superior court cannot. Given their high
caseloads, public defenders in courts of limited jurisdiction do not have
time to chase down willfully uncooperative witnesses who continually
defy court orders. Neither do courts of limited jurisdiction have time to
address the delays such witnesses cause. A prosecutor who faces dismissal
if her witnesses are extremely uncooperative has an incentive to work with
the witnesses in such a way as to encourage them to obey court orders.
Recalcitrant witnesses will be motivated to comply with court orders and
cooperate with the parties if their misconduct can result in dismissal of the
charges.
Use of the drastic measures of a material witness warrant or a finding
of contempt, either of which would likely involve jailing a witness who
disobeys a discovery order, is often disproportionate to the importance of
the government securing a misdemeanor conviction. Reading CrRLJ
4.7(g)(7)(ii) as allowing dismissal based on a witness' failure to obey a
discovery order would allow judges in courts of limited jurisdiction
discretion to weigh the importance of the government’s chance to secure a
conviction against the use of government resources and impact on a
witness's life resulting from jail (due to a material witness warrant or
contempt).

13

Under CrRLJ 4.7(g)(7)(ii), a court “may” dismiss a case based on a
third party’s willful or grossly negligent violation of a discovery rule or
order. Because the rule is permissive, it allows a trial court to balance
competing interests before deciding whether to dismiss a case. A court of
limited jurisdiction can, therefore, take into account many factors,
including the significance of the witness, the nature of the discovery
violation, the extent of the prejudice to the defense, and other factors in
the case.

B. Moving forward with the trial in this case, absent an
opportunity for defense counsel to meaningfully interview the
government’s key witnesses, would have violated Ms. Stevens’
constitutional right to counsel.
An accused person has a constitutional right to the effective assistance
of counsel. State v. A.N.J., 168 Wn.2d 91, 96, 225 P.3d 956 (2010); State
v. Jones, 183 Wn.2d 327, 330, 352 P.3d 776, 777 (2015); Strickland v.
Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984);
U.S. Const. Amends. VI, XIV; Wash. Const. art. I, § 22.
In order to provide constitutionally adequate representation, defense
counsel must investigate each case. A.N.J., 168 Wn.2d at 111; Jones, 183
Wn. 2d at 339. Such investigation requires a defense attorney to interview
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the witnesses against the accused. Jones, 183 Wn.2d at 3394; see also
State v. Burri, 87 Wn.2d 175, 181, 550 P.2d 507 (1976); see also
American Bar Association Criminal Justice Standards for the Defense
Function, Standard 4-4.3(c) (4th ed. 2015) (defense counsel should seek to
interview all witnesses before trial).
Indeed, defense counsel is wholly unable to competently cross-examine
the government’s witnesses if s/he has not had the opportunity to conduct
interviews. This is because a basic tenet of cross-examination is that an
attorney should not ask a question to which s/he does not already know the
answer. See Thomas A. Mauet, Trial Techniques 256 (8th Ed. 2010).
Typically, cases addressing violations of the right to counsel involve
some failure on the part of the lawyer. See e.g. A.N.J., 168 Wn.2d 91;
Jones, 183 Wn.2d 327. But an accused person’s right to counsel can be
violated by the actions of persons other than a defense attorney
him/herself. For example, a court can violate the right to counsel by
denying a motion to continue necessary to permit defense counsel time to
adequately prepare for trial, by denying a motion to withdraw when
necessary to avoid a conflict of interest, by failing to inquire into a

4

The Jones court held that defense counsel’s failure to interview a witness may be
permissible if it is the result of an “informed and reasonable decision.” Jones, 183 Wn.2d
at 340. That limitation on the Jones court’s analysis of the right to counsel is inapposite
in Ms. Stevens’s case, in which her defense attorney had made a clear decision in favor
of interviewing Obert and C.O. and had sought every opportunity to do so.
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potential conflict of interest, or by requiring defense counsel to testify at a
trial at which s/he is acting as an attorney. In re V.R.R., 134 Wn. App. 573,
586, 141 P.3d 85, 91 (2006); State v. Aguirre, 168 Wn.2d 350, 365, 229
P.3d 669, 676 (2010); State v. Regan, 143 Wn. App. 419, 429, 177 P.3d
783, 788 (2008); State v. McDonald, 143 Wn.2d 506, 22 P.3d 791 (2001);
State v. Sullivan, 60 Wn.2d 214, 218, 373 P.2d 474, 476 (1962).
Similarly, a prosecutor can violate an accused person’s right to counsel,
inter alia, by amending the Information to add new charges for which
defense counsel has had no opportunity to prepare, improperly conducting
a special inquiry proceeding that effectively renders alibi witnesses
unavailable to the defense for further interviews, or by failing to act with
the due diligence necessary to timely provide defense counsel with
materials necessary for trial preparation. See e.g. State v. Michielli, 132
Wn.2d 229, 240, 937 P.2d 587, 593 (1997); State v. Burri, 87 Wn.2d at
180; State v. Price, 94 Wn.2d 810, 814, 620 P.2d 994, 996 (1980).
Finally, a third party’s conduct can violate the right to counsel by, for
example, failing to conduct forensic tests with the due diligence necessary
to provide them to defense counsel in a timely manner. See State v.
Woods, 143 Wn.2d 561, 583, 23 P.3d 1046, 1060 (2001); State v. Cannon,
130 Wn.2d 313, 328, 922 P.2d 1293, 1301 (1996).
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In sum, defense counsel him/herself need not be ineffective in order for
an accused person to be deprived of his/her right to counsel. The fact that
Ms. Stevens’s attorney did everything he could to secure the opportunity
to interview the government’s witnesses in this case does not preclude a
finding that she was deprived of her right to counsel. Rather, the
government’s witnesses violated her right to counsel by refusing to submit
to meaningful interviews and the prosecutor did so as well by failing to do
everything necessary to permit defense counsel to investigate the case.
An accused person is prejudiced by being forced to move forward into
a trial with counsel who is unprepared to provide constitutionally adequate
representation if “new facts” are interjected into the case as a result. State
v. Salgado-Mendoza, 189 Wn.2d 420, 432, 403 P.3d 45, 51 (2017) (citing
State v. Price, 94 Wn.2d 810, 814, 620 P.2d 994 (1980)).5 In Ms.
Stevens’s case, defense counsel was unable to interview the alleged
victims regarding their supposed injuries, which they claimed resulted
from the charges against Ms. Stevens. It is difficult to predict other or
additional “new facts” that likely would have been interjected as well;

5

When a trial actually takes place despite defense counsel’s failure or inability to
conduct a reasonable investigation, the prejudice standard analyzes whether there is a
reasonable probability that that failure or inability affected the outcome of the trial. See
Jones, 183 Wn.2d at 341 (applying the Strickland standard for ineffective assistance of
counsel). Because no trial took place in Ms. Stevens’s case, that inquiry is inapplicable.
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however, the critical evidence relating to the alleged injuries, alone, is
sufficient to meet the “new facts” standard.
Ms. Stevens had a constitutional right to be represented by an attorney
who had prepared for trial by interviewing the state’s witnesses. A.N.J.,
168 Wn.2d at 111; Jones, 183 Wn. 2d at 339; Burri, 87 Wn.2d at 181.
Moving forward to trial with a defense attorney who was unable to do so
would have violated her rights under the Sixth Amendment and Article I,
section 22. Id. As a result, this Court must affirm the trial court’s dismissal
of the charges against Ms. Stevens. Id.
C. Under the doctrine of constitutional avoidance, this Court
must construe CrRLJ 4.7(g)(7)(ii) as permitting dismissal
because to do otherwise would violate the accused’s
constitutional right to effective assistance of counsel.
In the alternative, in order to avoid this constitutional question, this
Court must construe CrRLJ 4.7(g)(7)(ii) in a manner permitting dismissal
in cases (like Ms. Stevens’) in which the actions of third parties make it
impossible for defense counsel to conduct a constitutionally adequate
investigation. See Utter v. Bldg. Indus. Ass'n of Washington, 182 Wn.2d
398, 434, 341 P.3d 953, 971 (2015) (The Supreme Court construes statutes
and rules in a manner that avoids constitutional doubt). Such a
construction of the rule would give full effect to the plain language and
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legislative history of the rule while also sidestepping significant issues
regarding violation of the right to counsel in future cases.

V.

CONCLUSION

Washington’s discovery rules are designed to protect the right to a fair
trial and just resolution of a criminal charge and to ensure the due process
rights of the accused. State v. Yates, 111 Wash.2d 793, 797, 765 P.2d 291
(1988) (quoting Criminal Rules Task Force, Washington Proposed Rules
of Criminal Procedure 77 (West Pub'g Co. ed.1971)). “[D]iscovery prior
to trial should be as full and free as possible consistent with protections of
persons, effective law enforcement, the adversary system, and national
security.” Id. In order for CrRLJ 4.7 to meet these purposes, this Court
should read the rule as allowing for dismissal of a case when third parties
blatantly violate discovery orders.
Respectfully submitted this 16th day of April, 2018.
Amici Curiae
WASHIGNTON DEFENDER ASSOCIATION
WASHINGTON ASSOCIATION OF CRIMINAL DEFENSE
LAWYERS
By s/ Christine Jackson
Christine Jackson, WSBA #17192
Skylar Brett, WSBA #45475
Lauren McLane, WSBA # 40945
Magda Baker, WSBA #30655
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APPENDIX A

@)
WASHINGTON STATE BAR ASSOCIATION
SOS MADISON ST•• SEATTLE, WASHINGTON 98104
(206) fiZZ-6054

Dear Interested Association Member:
Enclosed is a copy of the "tentative draft" of revised criminal
rules proposed for use in district and municipal courts. These
proposed rules have been prepared by the Washington State Bar
Association's Special Task Force on the Revision of the Justice
Court Criminal Rules.
Later this year, the new set of rules will be presented to the
Board of Governors of the Washington State Bar Association for
for its review, and thereafter submitted to the state Supreme
Court. Once published as proposed rules, there will be several
months for interested persons to comment directly to the Court.
At this stage, however, the rules should be considered a tentative
draft only. Moreover, the commentary prepared by staff, while
revie•.ved individua.lly by task force members, has ncit been subjected to the full debate and formal approval that occurs at a
task force meeting.
The task force will meet again after members
of your association have had an opportunity to review and comment
on the draft. We anticioate additional revisions based on the
association's critique before submitting the new set of rules to
the Board of Governors.
Thank you for your interest in this important effort.
We look
forward to receiving your comments and suggestions, and will give
them most careful consideration.
Please address 'your correspondence to the attention of Steven
Rosen, c/o CLE Department, Washington State Bar Association, at
the above address by Monday, June 16, 1986.

Very L o u r s ,

~~-

::;:._

Harold J. Petrie, Chair
Task Force on Revision of the Justice Court Criminal Rules
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During its 1984-1985 cyclical review. the Court Rules and
Procedures committee of the Washington State Bar Association
selected the Justice Court Criminal Rules as one of the sets for
its annual review.
In approximately December 1984, the
Committee decided that it lacked suffiCient time and expertise
to revise the JCrR 1 s. These rules had been developed .originally
in 1963 and had been subject to piecemeal amendments since
then. Several of the rules were obsolete. others
unconstitutional under currerit decisional law, and many
contained procedures that were no longer feasible. Moreover,
the JCrR's were written prior to the enactment of the Justice
Court Traffic Infraction Rules {JTIR) and the Rules for Appeal
of Decisions of Courts of Limited Jurisdiction {RALJ).
Provisions in these latter sets of rules needed to be
accommodated in the new CrRLJ's.
The Court Rules and Procedures Committee therefore passed a
resolution requesting the Board of Governors of the Bar
Association to appoint a special task force composed of
knowledgeable representatives of the various groups that work on
a day-to-day basis within the system embraced by courts of
limited jurisdiction. The resolution further requested that the
task force have a longer time than normally permitted under GR 9
to complete the project. The Board of Governors considered this
resolution at its meeting on January 11-12. 1985 and agreed to
appoint a special task ·torce to review and rewrite the Justice
court Criminal Rules in their entirety. A number of
associations were invited to nominate members for appointment to
the task force; as a result. the task force is composed of the
following member-representatives:
Judge Robert C. Bibb
Snohomish County Superior Court

Superior Court Judges
Association

Mr. Seth Dawson
Snohomish county Prosecutor

.Washington Association of
Prosecutin•g Attorneys

Ms. Deborah Dowd

'WaShington State Bar
Association

Judge Ronald Kessler
Seattle Municipal Court

District and Munici~al
court Judges Association

Judge Darrell Phillipson
Aukeen District Court

District and_Municipal
Court Judges Association

Ms. Linda SUllivan
Whatcom County Public
Defender's Office

Washington Defender
Association"

i

y
Ms. Karen Wick
Evergreen District court

Washington State
Association for court
Administration

Judge Richard Wrenn
Spokane County District Court

District and Municipal
court Judges Association

Tbe 'Bonorable Harold J. Petrie agreed to serve as chair of
the task force. Mr. Larry McKeeman. chief criminal deputy,
participated when Mr. Dawson was unable to attend. Ms. Dowd, in
a~dition to serving as a member of the task force. acted as
s-eaf'f attorney until December 1985. Beginning in January 1986,
Mr. Steven Rosen has been attorney for the task force.
The task force quickly agreed that the entire set of Justice
Court Criminal Rules required a complete rewriting.
In general,
the task force decided to follow existing provisions of the
superior court Criminal Rules. including most of the pending
amendments published by the Supreme Court for comment during the
term Of the task force's work. The task force also decided.
insofar as possible. to parallel the numbering system and
organizational structure of tbe superior court rules. A major
reason for these decisions was the desire to eliminate as much
disparity and confusion between procedures in the two levels of
trial court as feasible.
Members of the task force agreed, however. that the Superior
Court Criminal Rules could not be imported wholesale into the
system for courts of limited jurisdiction. First, these courts
have a tremendous volume of cases which preclude some of the
more individualized procedures in the superior courts. second,
the courts of limited jurisdiction have a much greater number of
prose defendants, who go through the system without ever
obtaining a lawyer.· Third, there is a wide variation in
geography, population. and staffing levels within the district
and .municipal courts throughout the state; the new rules had to
take these differenc'es into account.
The task force decided not to bow to the requirements
imposed by computer systems. Instead, it opted to write rules
of general application with allowances for local jurisdictions
to make variations if the computers presented a problem.
In
addition, although the superior court criminal rules were to
serve a's a model and be_ incorporated whenever appropriate, they
would be clarified, streamlined, and simplified as necessary.
The· task force made several general terminology decisions
Fi.est, the term "lawyer" is used, rather than "attorney" or ·
"counsel." Second, the term "citation and notice" is used
instead of "citation" to :refer to that dociument. Thi.rd
recognizing that municipalities are represented by city'
attorn~ys, ~he task force elected to use the term "prosecuting
autho71ty" rat.he~ than_ "prosecuting attorney." Finally, both in
drafting ,new rules or incorporating selected superior court
rules, the task force has attempted to "degenderize" the
language used in the rules.
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A comment has been prepared for ~ach rule.
If the rule is
identical to a corresponding rule in the superior court set, no
effort is made to extensively analyze or eXplain the origin of
the rule.
The focus of these comments is on the intent of the
task force with respect to current Washington law and on the
reasons for departures from the existing justice court or
superior court criminal rules. For a more complete analysis of
the superior court rules, see Orland and Dowd, 4A Washington
Practice (3rd ed. 1983).
The rules do not purport to codify constitutional criminal
law.
Although severa·1 of the rules do contain a phrase such as
"subject to constitutional limitations," the application of a
rule may be subject to constitutional limitations or
restrictions which are not defined in the rule.
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RULE 1..1

SCOPE

Co'mment
This ·role parallels CrR 1.1. with appropriate changes in
terminology. lt .replaces JCrR· ·1.01. see also Justice court
Administrative Rules (JAR) • .rule JZ.
A procedural statute is superseded only to the extent it is
inconsistent or conflicts with a rule. Th-e statute may still be
given effect ·to the extent that it complements the rule.
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RULE 1.2

PURPOSE AND CONSTRUCTION
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administration. effective justice. and· the elimination of

~

unjustifiable expense and delay.
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These rules are intended to provide £or the just
determination of every criminal proceeding.
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They shall be

construed to secure simplicity in procedure, fairness in
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RULE l.2

PURPOSE AND CONSTRUCTION
Com:ment

This rule is identical to CrR 1.2.
see also JAR rule J2.

lt replaces JCrR l.02.

The purpose of the -task fOree· in redrafting the JCrB.' s was
to refo:cm and modernize the rules of criminal procedure in the
courts of limited jurisdiction, In electing to incorporate many
provisions of the superior court criminal rules, the task force
also intended to integrate and -make consistent much of the
procedure in the different levels of courts. case law
interpreting the superior court rules may thus be looked to, in
many instances. as a guide in construing the proposed new CrRLJ.

~

RULE l. 3

1_,.i 7
l1111I l

EFFECT

Except as otherwise provided elsewhere in these rules, on

L__J.·

their effective date:

yx__J

proceedings then pending or any action taken in any proceeding
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(a)

Any acts done before the effective date in any

pending under rules of procedure in effect prior to the
effective date of these rules and any constitutional right are
not impaired by these rules.
{b)

These rules also apply to any proceedings in court then

pending or thereafter commenced regardless of when the
proceedings were commenced. except to the extent that in the
opinion of the court, the former procedure should continue to be
made applicable in a particular case in the interest of justice
or because of infeasibility of application of the procedures of
these rules.
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RULE 4.7

y

r:___.

DISCOVERY

=--y

Comment
This rule substitutes a formal discovery process for the
limited discovery provisions contained in JCrR 3.lO(a) and JCrR
3.12(b). The rule should eliminate the practice of using the
bill of particulars provision in JCrR 2.04(b) as a discovery
device. Although 'CrR 4.7 ser'Ved as a 111oa·e1 for this rule. the
task force made a number of changes to create a more streamlined
procedure specifically designed for courts of limited
jurisdi_ction .

Section (b). This section conta·ins, in (b) (2}, the same
time requirements for compliance with discovery as are imposed
on the prosecution. The task force combined in section (b)(l)
the provisions of CrR 4.7(b)(l}, the disclosure obligations of
the prosecutor regarding_ tangible objects and expert witnesses,
and the provisions of CrR 4.7(b)(2)(ix }, (Xi), (xiii), and
(xiv). crn 4.7(b)(2)(x ii), concerning an alibi defense, was
eliminated, as the task force decided it was adequately covered
by other ;Provisions of the draft rule.
compare crR 4. s (h),
AMQTION BY PLAINTIFF."
Section (c}. This section preserves the limitations imposed
by constitution al law presently contained in CrR
4.7(b)(2)(i) -(viii).
Section (d).

Section (d) is identical to CrR 4.7(d).

Section {e.). This section is similar to CrR 4.7(e). except
that the provision has been made ,available to either party by
elimination of the rest•riC:tive language "to the preparation of
the defense."

Section {f). Section (f) incorporates CrR 4.7(f). The task
force did not include CrR 4.7(g) beca~se the provisions
contained in that section can be fourid elsewhere in the proposed
rule.

.

'

f[.31

::-liir"
Jf~l

~·

The task force decided not to propose a statewide.om nibus
hearing procedure, as used in superior court, because it is
unnecessary in many cases. Because courts of limited
jurisdiction are au_thorized to develop local court rules that
are not in conflict with the state rules (see GR 7), local
jurisdiction s may institute an omnibus hearing procedure if they
deem it necessary.
section (a). As there is no provision for an omnibus
hearing, the task force created a separate time limit for
compliance with discovery demands in section (a.) (2).
Unless the
court orders otherwise, disclosure must be made within 15 days
of arraignment. or 1S days of receipt of the demand, whichever is
later. The material and information subject to disclosure,
enumerated in section {a)(l), combines provisions of CrR
4.7(a){l)(i) -(vi). (a)(2)(i)-(i ii), and (c)(l)-(3). The
requirement that grand jury minutes be disclosed, as provided in
CrR 4.7(a)(l)(ii i), was deleted.
Sections (a)(3) and (a){4) are
identical to CrR 4.7{a)(3) and (4).
'
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Section {g}. Thi's seetiOn is based On CrR 4.7(h). The task
force included the amendment proposed bY the Court Rules and
Procedures committee. which would eliminate the 11 exelusive
custody" requirement set forth in CrR 4-. 7(h) (3). This provision
will be reevaluated after the Sup~eme Court takes action on the
p·roposed amendment.
After extensive debate, the task force included a sanction
provision not found in the superior court rule. Section
(g){6)(ii) allows the court to dismiss a case for violations of
the discovery rule or orders that are "willful" or a result of
"gross negligence," if the defendant was prejudiced by the
violation.
It was argued that rule 8.3(b) would be available to
control abuse of discovery. hut concerns were raised that the
discovery rule itself would be interpreted to contain the
exclusive remedies for violations of discovery procedures.
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" PROPOSED 'tR~MINA~ RULES FOR JUSTICE COURT,,
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Approved by the
WASHINGTON JUDICIAL COUNCIL
June 16, 19 78

_KFW

Wasbington_.(St_:a,te)"

575
A4

Counei10 . _ · _ . __
Pr0posed C:rim:l..ne1 rul.es t:or
justice court.

l~_j8
e.~2

Jud.ieial.

JCrR 4.06

These provisions are in'teni
to sever early in the pro.:.

RULE 4.05

[Reserved]

(d) Use. At the trial ot' upbn anr·.:11~w;_i:rtg, a part
or all of a deposition so far __-as pthe_rwi~e.__:a¥,ssibl.e
under the Rules of Evidence may-_ -be: __ :Qsed_-_:'if··;it-' .ap~_ars:
that the witness is dead; or . -tllat...._:t]i_e wi~r.ess .:is unavailable.,
unless it appears_ that his unaV8.il-abil_i~y<"w_as:·-pro·cured by
the party offering the deposition;- ·o±- -,t:ha:t ·the witness is
unable to attend or testi£y b;ciLu~e._of __sickn~s_s· or infirmity:
or that the party offering tb:e depositiC:,n has ·b_een tm.able to
procure the attendance of the witness by sub_poena. Any
deposition rray also be _used by any pa_rty _for the purpose of
contradicting or impeaching the testimony of the deponent as.a
witness.
(e) Objections to Admissibility. Objections to
receiving in evidence a depo·sition or· part thereof may
be made as provided in civil actions -in superior court ..
Current Law
None.

. ·RULE 4.06

DEPOSITIONS

{.a] Wheri _T2:-1{en.. Upon a showing that a prospective
witness may be rrn"'hle to attend or prevented from attending a tri.tl __or heaiing or if a witness refuses to dis'-:
cuss the case wi..th either -counsel and that his testimo_ny
is material .az:fr that it is necessary to take his deposition
ill order · t o · ~ a 1failure of justice, the court at any,.:
time .after the _~iii'g -of a complaint may upon motion of. <
a party a.-u:i not.it::e to the parties order that his testimony:·
be .t*en .by. Q,:,pMi'tion :arid that any designated books,
papers!'.. documents or tangible obj"ects, -not privileged,
be prod.u.ced _at. the ._same time and place ..

Comment

Identical to CrR 4.6.

RULE 4. 07

Either party may initiate discovery
The demand
shal.J.: :be in ~ ::., ::::n. of a legal }?leading., served upon the
opposi....-:s pa:ci::y- o::::- counsel of record.. As a ~nimum., the demand
shall i.,.~cluCe 7 if known:
(a) Initiation..

by a written C=:!i.and upon the opposing party.

_,

(. 1 \'

(_b) Nolie_~- l:)f. :Taking._ The party at whose instance
a (lepOs~tion :ii;' to__be taken shall give to every other
p~ty .reas_onable._ w.ritten -notice of the time and place
for _t.~.---_.th:e.-~~5-itioil.•- _ The notice shal.l state ·
the ~_name ana _-addres_s ._ of each person to l::e examined.
motion_ of:_ a_ Pa.rt:y", upon .whom the notice is served, the
collrj:__for -c_a~s_e._ sh6wn. may extena or shorten the time arid
may chaµ.ge.t:he. E:lace--of .taking,.

· _ _ · _(_Cy _Hi.¾, T'aken.;_ - A deposition shall

. tllll-8.~/-l?r.?vid~d .-in·. ci,Vi.l.

be taken in

·':ctio1;s _in superior court.
po_~Jat_ion <sliall_ l.)e ?5ed _ :m_ evidence against any
~ho_._~s__ no_t_ h,a(]. ._.notice _of ·and an opportunity to
in _or be -.Pfese~t ..at, the. taking thereof •

DISCOVERY

the .de...c.½ndant ts name;-

l2l t.~ court. and case number;
(3)

the trial date;

and agency; and
(4) t..~e citing officer, personnel number,
(5)

the crime charged and date of violation.

Matters which are
subject to disclosure under this rule Shall include:
(b) Matters Subject to Disclosure.

(1) The names and addresses of persons who may be
called as witnesses;
of the defendant,
(2) Copies of any written statements
a:hd the substance of any oral statements;

40

JCrR 4.08

Of_~ .:written ·witness statements·;;,;'::

t!Jf '<~Y

eXflert reports; and

}j;lhfb~ation

which tends

to negate

'L~·1_·$ •gtlilt.

~atterS Not Subject to Disclosure. Matters whi_
Su};)ject to _disclosure under this rule shall incl~.d~f(l) P_ersonal memoranda or notes;_ and
{2) ·Memoranda, reports and records to. the extent that··
they contain: op~ions, theories or conclusions of a pirty. :··
(d) compliance with Discovery. Discovery requirements
are canpleted by providing them to the opposing party or
cowisel ..
te) Sanctions for N6ncompliance. If a party fails to
comply within a reasonable time with a written discovery
demand the court may order compliance and grant a continu..;
ance. The cou..--t shall not dismiss a case for violation of
this rule unles~ the violation was willful and intentional,.',
(f) App_1,!,..._='h_--T-Hty._ _This rule shall apply to all_ <:ri~_
minal. · and +i--:=:.""':""i"c prdceedings for crimes punishable by loss
Of. liberty.
,

.c_urient Law
JCrR · 3;.·1.0: ('2:}.,

Comment
The ,::ask force. ,idopi:9d a' policy of full pretrial
diS_c1-osu:t.es, for. both_ pr0s_eduti6n and defense.
However,
serious p?:actical. and administrative problems were foreseen fo:t ~e impleinen.tation of discovery in ·view of the
high volur.:te of ,Cca.Sf:s., the fact_ that prosecution
may no_t be in .. :tlie·..c6ntiol Of the prosecutor prior to
and the expense and inconvenience of making materials
av-ailable.

the judicial offic.er.. ·or -tlie·· ·cl'eik-:/'o;f-:th·.;.'e· -:,..,;.,urt
Th
, ,. · ... • :·:: . . >t\-... ......,
• .
e prosecu t o~ or def
. ense co_un~-~1 -may__.._.~su~;<.,_a··;>s_ubpoena and shall
forthwith f7le a ~opy WJ:'!:b, ·:t,he_··:_corirt'~- ..:._:,'±,he· subpoena shall.
be substantial~y m .. the _:fo;m presc_ribE!a·· •·:for superior
cour~, as~provided in .CR _·4-5.. The court •:may_ direct
service o .... th7 subpoena ·by the_ .s?eriff ·of. any c_ounty or
any peace officer of any· inunicipality in t:he state in
which S';1<:;h w~ tness may be_, ot the subpo·ena may be Servea
as prov1.aed

i.n

CR 45.

.

(b) Materialit:r · of TestintcmY. When so ·required by
the court r the applicant for subpoena·, whether in person
or by counsel, shall show to the satisfaction of the
court, the materiality of -the testimony Which is expected
to be obtained from such wi tne·sS.

(c) Compelling Attendance of Witnesses. On motion of a
party, a judicial officer niay iSsue a warrant to compel the
attendance of any witness failing to appear in respons.e to a·
properly issued and served subpoena.. The ji.J.dicial o-fficer .
may require that the JTOVing party show, to the satisfaction
of the court, that the testimony of the absent witness is
material.. Warrants issued pursuant to this rule sha1.l
be served and returned in the same manner as a warrant
issued pursuant to Rule 2 .. 02.
(d) Prod.i.:.cti.cn of Documentary Evid~ce.

A subpoena

t?

may al.-?°O corr:rr.a=C t.'-le person ,to 'Whom it is dir;cted
ProCl:!.:.ce t..~ bccY...s r papers, documents, or tangible things
des'i,...,-7.;-e;::;· t:'=--=>.;,...; but the colitt, upon iroti.on made· promptly
and ~ ..-- =..,.,...;- :::.\..-=-"'"'.;- =t or before the time · speC"ified in the

suJ::iooe...~ ~oz:- c~:.ia.J.ce therewith, may (1) quash or ·modify
the- s-.i:::,oo~a i.:f i..t is unreasonable arid oppressive or
(2) co.,..,::=,.;.~~cn Ce::cial of the rrot:.ion upon the ~ad":ancement
by the person in whose behalf_the subpoena is issued of
the reasonab!.e cost of producing the books, papersr documents, or ta.:J.gilile things.

Current Law
JCrR 3.10 (b) through (d), 3.12; Rcw·10.04.090;
RCW 12.16 .. 010 7 .020, .030, .040,. .060; RCiV 35 .. 20 .. ~60.

'Comment
Supersedes RCW 12.16.010, .020.

supersedes in part

Rew· 12 .. 16 •. 030, .. 040, .060; RCW 35.20.260 ..
RULR 4.08

SO)lPOENAS

(a) Who May
secUtiOti and tlie IsS'U~_-; Form; S~ice.. Both the prod_ef~dan{: .are _entitled to· subpoena su_°'.
witne~ses as are. necessary,.
Subpoenas may· be ·issued by.

Section (a).. One purpose of requiring counsel to file
a copy of any subpoenas· issued _iS. to keep the_ cou:tt info med
of the number of witnesses to be cal.led. This should
facilitate calendar planilin9'·.
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