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Indeterminate Sex Offense Sentencing: Counseling Your Client
(See also related WDA practice advisories Indeterminate Sentences and the ISRB 
and Indeterminate Sex Offense Sentences – Plea Alternatives Table

A client convicted of certain sex offenses[footnoteRef:1] who is not a “persistent offender” faces an indeterminate sentence. An indeterminate sentence is sentence with a range; the court imposes both a minimum term and a maximum term. The amount of time the client will actually serve is unknown at the time of sentencing and depends upon whether the Indeterminate Sentence Review Board (ISRB) grants the individual release from confinement after he or she serves the minimum term. Defense attorneys must ensure that the client understands how the indeterminate sentence works and the fact that it carries a potential for serving the maximum term in prison.[footnoteRef:2]  [1:  RCW 9.94.507(1) lists the crimes that trigger an indeterminate sex offense sentence.]  [2:  The ISRB reports that many of the individuals they review tell them they did not understand the nature of the indeterminate sentence or that their attorney told them they would be released.] 


I.  Plea Bargain Strategies:
Anything is better than a “Class A” Indeterminate. In negotiating a sex offense which potentially involves an indeterminate sentence, always try to find a way to resolve the case with a determinate sentence. If that is not an option, then aim for an indeterminate Class B or Class C so the maximum term is limited to 10 years or 5 years. It is far better for any client to have a determinate sentence than to be subject to the release decision of the ISRB. Can you find a plea bargain that includes a similar amount of prison time but takes this out of the hands of the ISRB? See the related WDA Practice Advisory Indeterminate Sex Offense Sentences – Plea Alternatives Table listing possible plea offer options to consider or propose.  
The Risks of SSOSA: Is the client is eligible for a treatment based SSOSA sentence on a Class A Indeterminate sentence? This may seem appealing if so, but the risks are significant.  If the client violates the SSOSA, he or she faces revocation and the possibility they will then serve out their time in prison, including up to a LIFE SENTENCE. Additionally, the prosecutor may be unwilling to reduce the charge since the client is getting a break on confinement by entering a SSOSA. A client may be better served to resolve the case with a reduction to a determinate sentence and do the prison time.
Use of a Psycho Sexual Evaluations (PSE) for Negotiation:  An important tool in the resolution of these cases is the psychosexual evaluation (PSE), sometimes referred to as a sexual deviancy evaluation, though it is more than just that. A PSE is an assessment of a client’s sexual development, sexual history, paraphilic or deviant interests, and risk of re-offense. The evaluation should identify any treatment needs and propose a treatment plan. A favorable PSE can make a huge difference to a prosecutor in negotiating a case.  Evidence that a client does not pose a significant risk to the community, does not have a long history of sex offenses, and is amenable to community-based treatment can lead to a dramatically better resolution. A PSE conducted prior to the resolution of the case can also affect trial strategy and can provide significant mitigation at sentencing
Counsel Must Prepare the Client Before the PSE: Be prepared to spend a significant amount of time with your client discussing what to expect with the PSE. A client who is properly prepared for the PSE, and who has been advised of the risks and rights that may be impacted by the PSE, can benefit greatly by the evaluation process. Conversely, the client who is not prepared, or who denies, minimizes, or victim blames, or who has a bad attitude during the evaluation can make their situation worse. Defense attorneys will need a lot of personal information from the client before providing competent legal advice about the PSE.  Counsel should obtain a personal history and a detailed sexual history from the client; consider having two or more client meetings for this purpose to allow the client time to build trust and feel comfortable sharing personal information.  Before any PSE, counsel should (1) know what the client will say and (2) advise the client of the consequences of what he or she will say. A PSE covers a wide range of topics, including any previously unreported sexual misconduct. Not only can an ill-prepared client harm their current legal situation, the client can make damaging admissions that result in new charges. See the Additional Resources section of this advisory for an excellent article on Preparing a Client for a Psychosexual Evaluation.[footnoteRef:3] [3:  Preparing a Client for a Psychosexual Evaluation by Brad Meryhew and Alexandria (Ali) Hohman, published in the NACDL Champion in March 2017.] 

II. Preparing your Client Who Will Serve an Indeterminate Sex Offense Sentence: 
Even if an indeterminate sentence is inevitable, there are many things your client can do in prison and before to increase their chances of eventual release, but if they do not understand this at the outset then the chance of release is greatly diminished. 
Should Client Do SOTP in Prison? DOC will offer most individuals the opportunity to participate in sex offender treatment (SOTP) during the last two years of their sentence. The program takes 12-18 months to complete. If the individual minimizes or denies the offense they will be denied entry for lack of amenability. This is a problem because the number one predictor of a favorable release decision by the ISRB is successful participation in and completion of the SOTP program. 
Clients Who Deny the Offense: Clients who went to trial or who deny their offense are in a very difficult situation, but it is not hopeless. The ISRB has released individuals who fit this profile despite the fact that they did not participate in SOTP so long as their other risk factors favor a low risk of re-offense. 
Access All Other Programming: Encourage your clients to take every class they can while in custody, such as chemical dependency treatment, MRT, and vocational programs. Your client will need to demonstrate that he is determined to make a successful crime free life once released.
Avoid Infractions: Counsel your client to avoid infractions and other discipline problems while in prison. A major factor the ISRB considers is whether the individual has been able to follow the rules and get along while in prison.
Work on the Release Plan Early: The ISRB is very concerned about future risk. The release plan is an important factor to the ISRB. Ask if your client has any ability to set aside any  money for his release for expenses such as rent and other necessities. Encourage clients to create and maintain social networks and to be prepared to ask for help when it comes time to secure housing, etc.
Additional Resources
[bookmark: _GoBack]See the WDA Webinar-Strategies for Defending Sex Cases presented by Brad Meryhew[footnoteRef:4] on 11.17.17. Included in the materials for this CLE is a must read article for attorneys representing clients accused of sexual misconduct: Preparing a Client for a Psychosexual Evaluation, Brad Meryhew and Alexandria (Ali) Hohman, NACDL Champion (March 2017). [4:  Brad Meryhew is the defense representative on the Sex Offender Policy Board and focuses his practice on defending sex cases. You can find a recent training “Strategies for Defending Sex Cases” in the training section of the WDA website (here).] 
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