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SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING


	STATE OF WASHINGTON,

			Plaintiff,

v.

JOHN LEE DOE,

Defendant.
	

NO.   XX-X-XXXXX-X  SEA

DEFENSE MOTION TO REDACT 
PSYCHOSEXUAL EVALUATION
AND TREATMENT PROGRESS REPORTS



	
	



TO:	Clerk of King County Superior Court; and

TO:	King County Prosecuting Attorney:

I.	MOTION

	COMES NOW, the Defendant in the above-captioned matter, John Doe, by and through his attorney of record, Brad Meryhew, and respectfully moves this Court for an order redacting the following appendices which are attached to Defendant’s petition for relief from the duty to register as a sex offender filed on August 9, 2017: Appendix G: William Satoran Quarterly Sex Offender Treatment Reports; and Appendix N: Jason Bailey Risk Assessment 2017.
	This motion is made under John Doe G., et al. v. Dep’t of Corrections, et al., 197 Wn. App. 609, 391 P.3d 496 (2017), John Doe P, et al. v. Thurston County, et al., Division II, 48000-0-II (June 20, 2017), RCW 70.02.010, GR 15, and Seattle Times Co. v. Ishikawa, 97 Wn.2d 30, 640 P.2d 716 (1982), and the arguments contained herein.

II.	FACTS
On February 8, 1993, Mr. Roe pleaded guilty as charged to one count of Child Molestation in the First Degree. See Defendant’s Petition for Relief Appendix B: Statement of Defendant on Plea of Guilty. On March 26, 1993, the Hon. Judge Patricia Aitken sentenced Mr. Roe to a Special Sex Offender Sentencing Alternative (SSOSA) with 68 months of confinement suspended except for 90 days, attend sexual deviancy treatment, community custody, no contact with J.C. unless approved by the DOC and the treatment provider, and legal financial obligations. See Defendant’s Petition for Relief Appendix C: Judgment and Sentence. Both the State and the DOC recommended a SSOSA for Mr. Roe. See Defendant’s Petition for Relief Appendix D: State’s Recommendation; Appendix E: PSI Report. 
Mr. Roe completed his court ordered treatment with certified sex offender treatment provider William Satoran on November 23, 1998. See Defendant’s Petition for Relief Appendix F: Satoran Completion of Treatment Report. While on supervision, Mr. Roe has completed a chemical dependency evaluation from Milam Recovery Program in a report dated August 11, 1992. On December 17, 1998, the Court signed a certificate of discharge reflecting Mr. Roe’s successful completion of all court ordered requirements and complete satisfaction of all legal financial obligations. See Defendant’s Petition for Relief Appendix J: Certificate of Discharge. Due to this conviction, Mr. Roe must register as a sex offender. See Defendant’s Petition for Relief from the Duty to Register. On September 15, 2017, the Court relieved Mr. Roe from his duty to register as a sex offender. See Court’s Docket. 
Mr. Roe is now respectfully moving this Court to redact two appendices that were attached to his petition for relief. With the petition for relief from the duty to register as a sex offender, Mr. Roe had the burden that he was sufficiently rehabilitated to warrant removal from the registry by clear and convincing evidence. RCW 9A.44.142. Thus, Mr. Roe must demonstrate to the Court through his treatment records and other sensitive health records what he has accomplished for the past twenty-five years. These treatment records, evaluations, and input from therapists contain personal information including intimate details of his sexual history and the sexual histories of others who are not a party to these proceedings.  
Now, the Defense is respectfully moving to redact Appendices  G and N,  attached to Defendant’s Petition for Relief from the Duty to Register as a Sex Offender because the supporting appendices contained sensitive medical documentation of Mr. Roe’s progress in sexual deviancy treatment, there is information containing prurient and intimate details of Mr. Roe’s life, and the information contains sensitive details of individuals who are not subject to this criminal post-conviction proceedings. Having these appendices remain public without redaction presents a serious and imminent threat to Mr. Roe’s privacy, and the privacy of third parties, that is not outweighed by the public’s right to the contents of the court file. Moreover, this threat to privacy is imminent because there are members of the public at large who seek to make information relating to sex offenders and their treatment public through accessing court records and public records held by governmental state agencies. John Doe G., et al. v. Dep’t of Corrections, et al., 197 Wn. App. 609, 391 P.3d 496 (2017), John Doe P, et al. v. Thurston County, et al., Division II, 48000-0-II (June 20, 2017). Therefore, Mr. Roe is moving to redact these appendices under GR 15 and Seattle Times Co. v. Ishikawa, 97 Wn.2d 30, 640 P.2d 716 (1982).
III.	ARGUMENT
	Motions to seal/redact are governed by GR 15 and Seattle Times Co. v. Ishikawa, 97 Wn.2d 30, 37-39, 640 P.2d 716 (1982). The Court must conduct a balancing test that weighs the five factors set for in Ishikawa. State v. Waldon, 148 Wn. App. 952, 202 P.3d 325 (2009).
	GR 15(c)(2) states, “… Sufficient privacy or safety concerns that may be weighed against the public interest including findings that... (a) The sealing or redaction is permitted by statute; … and (f) Another identified compelling circumstance exists that requires the sealing or redaction.” When a trial court finds that the proponent of a motion to seal court records meets one or more of the listed criteria under the rule, the court can comply with Ishikawa by analyzing whether the identified compelling concern also poses a serious and imminent threat. State v. Waldon, 148 Wn. App. 952, 202 P.3d 325 (2009).
	The five Ishikawa factors that the Court must balance are:
1. The proponent of closure and/or sealing must make some showing of the need therefor. In demonstrating that need, the movant should state the interests or rights which give rise to that need as specifically as possible without endangering those interests.... If closure and/or sealing is sought to further any right or interest besides the defendant's right to a fair trial, a “serious and imminent threat to some other important interest” must be shown.

2. “Anyone present when the closure [and/or sealing] motion is made must be given an opportunity to object to the [suggested restriction].” 

3. The court, the proponents and the objectors should carefully analyze whether the requested method for curtailing access would be both the least restrictive means available and effective in protecting the interests threatened.... If the endangered interests do not include the defendant's Sixth Amendment rights, that burden rests with the proponents.

4. The court must weigh the competing interests of the defendant and the public”, and consider the alternative methods suggested. Its consideration of these issues should be articulated in its findings and conclusions, which should be as specific as possible rather than conclusory.

5. The order must be no broader in its application or duration than necessary to serve its purpose...” If the order involves sealing of records, it shall apply for a specific time period with a burden on the proponent to come before the court at a time specified to justify continued sealing.

Seattle Times Co. v. Ishikawa, 97 Wn.2d 30, 37-39, 640 P.2d 716 (1982). 
	Psychosexual evaluations and SSOSA evaluations have been found to be an exempt from release under the Public Records Act because they fall under the Uniform Health Care Information Act. John Doe G., et al. v. Dep’t of Corrections, et al., 197 Wn. App. 609, 613-14, 391 P.3d 496 (2017).  Division 1 of the Court of Appeals held that without redaction, this information is exempt from public disclosure because it contains confidential health care information. Id. 
	In John Doe G., a member of the public, Donna Zink, submitted a request through the Public Records Act to the Department of Corrections for all SSOSA evaluations for Level 1 sex offenders since 1990. Id. The trial court enjoined the Department of Corrections from disclosing the evaluations of level 1 sex offenders who were in compliance with their conditions of supervision from the date of the original request, “[b]ecause each evaluation necessarily includes a diagnoses of the offender’s mental condition, it contains confidential health care information under the Washington’s Uniform Health Care Information Act. Without redaction of this information, they are thus exempt from PRA disclosure.” Id. The trial court’s order was upheld on appeal. Id. Similarly, the Division 2 in an unpublished opinion John Doe P., et al. v. Thurston County, et al., Division II, 48000-0-II, 17-18, (June 20, 2017), affirmed the trial court’s decision not release unredacted SSOSA and SSODA evaluations because SSOSA evaluations were considered to be part of the Uniform Health Care Information Act exemption contained in the Public Records Act.
	Likewise, a psychosexual evaluation and any follow up treatment records and polygraphs must be considered protected “health care information”, although they are not specifically defined as so. See John Doe G., et al. v. Dep’t of Corrections, et al., 197 Wn. App. 609, 391 P.3d 496 (2017). A psychosexual evaluation often includes the use of selective use of physiological assessment tools like a polygraph[footnoteRef:1]. Thus, without a polygraph, an offender could not complete a psychosexual evaluation and any recommended treatment. Likewise, the SSOSA statute requires that treatment reports be filed with the sentencing court so a person’s rehabilitation can be monitored. RCW 9.94A.670. [1:  Clinical Assessments, The Comprehensive Assessment Protocol: A System Wide Review of Adult and Juvenile Sex Offender Management Strategies, Office of Justice Programs, U.S. Department of Justice http://www.csom.org/pubs/cap/2/2_4.htm (last visited April 10, 2017). ] 

	The Uniform Health Care Information Act (UHCIA) defines health care information as “any information, whether oral or recorded in any form or medium, that identifies or can readily be associated with the identity of a patient and directly relates to the patient’s health care…” RCW 70.02.010(7). Health care is defined as “any care, service, or procedure provided by a health care provider.” RCW 70.02.010(5). A health care provider is, “a person who is licensed, certified, registered or otherwise authorized by the law of this state to provide health care in the ordinary course of business or practice or profession.” RCW 70.02.010(9). 
	The Legislature has provided clear findings regarding the importance of privacy and health care information with:
Findings. (1) Health care information is personal and sensitive information that if improperly used or released may do significant harm to a patient's interests in privacy, health care, or other interests…(3) In order to retain the full trust and confidence of patients, health care providers have an interest in assuring that health care information is not improperly disclosed and in having clear and certain rules for the disclosure of health care information… (4) Persons other than health care providers obtain, use, and disclose health record information in many different contexts and for many different purposes. It is the public policy of this state that a patient's interest in the proper use and disclosure of the patient's health care information survives even when persons other than health care providers hold the information. 

RCW 70.02.005. The right to privacy is held in the highest regard by the Legislature that only in certain exceptions can health care providers and their agents disclosing health care information without the patient’s written authorization. RCW 70.02.020. Moreover, the law prohibits third parties, who are not health care providers, from disclosing health care information. Another Legislative finding included: “It is the public policy of this State that a patient’s interest in the proper use and disclosure of the patient’s health care information survives even when the information is held by persons other than health care providers.” RCW 70.02.005(4). Finally, the UHCIA does include chemical dependency records as health care records that cannot be disclosed without the authorization from the patient. RCW 70.02.210(1)(b)
	Here, it is appropriate for this Court to seal Appendices G, and N based on GR 15 and the Ishikawa factors because the appendices contain sensitive health care records that are not intended to be publically released. Each of the five Ishikawa factors will be analyzed below.
	In regards to the first Ishikawa factor, Mr. Roe and the third parties named in these documents have strong privacy interests that are significant and imminently threatened with the continual disclosure of these evaluations and treatment records. These records include information about marital relationships, relationships with other individuals in Mr. Roe’s life, graphic descriptions of his sexual history, sexual deviancy progress, and other significant events of a sensitive nature in his life and his family’s interest. There is also information about Mr. Roe’s offense history that discusses his victim in these materials. 
	These evaluations, follow up diagnostic reports, treatment reports, and the necessary polygraphs are analogous to the SSOSA evaluations in John Doe G. that were found to contain sensitive, private health care information. Since a psychosexual evaluation begins the process to allow an offender to engage in sexual deviancy treatment, it logically flows that the polygraphs, treatment reports, and any risk assessments are likewise subject to the Uniform Health Care Information Act. Although John Doe G. discusses the release of a SSOSA evaluation through the context of Public Records Act, the holding is instructive in identifying the “serious and imminent threat to some other important interest” as required by Ishikawa. Ishikawa, 97 Wn.2d 30, 37-39, 640 P.2d 716 (1982). A central policy behind successful sex offender treatment is having the offender be open and honest about all aspects of his life, including the complete history of sexual contact, so an accurate analysis of risk can be calculated by a certified sex offender treatment provider. Terrence W. Campbell, Assessing Sex Offenders: Problems and Pitfalls (2nd ed. 2007). With this information remaining public, it threatens this important interest because individuals who need treatment may be reluctant to fully commit with the of grave concern of having the records becoming public.
	Moreover, the Legislature has said, “health care information is personal and sensitive information that if improperly used or released may do significant harm to a patient's interests in privacy, health care, or other interests.” RCW 70.02.005(1). Maintaining the confidentiality of this information is essential “in order to retain the full trust and confidence of patients…” RCW 70.02.005(3). Having these documents in the court files with full public access would pose a serious and imminent threat to Mr. Roe’s interests as well as the interests of the community in protecting sensitive health care information and encouraging patient trust in the health care system. John Doe G., et al., John Doe P, and the Uniform Health Care Information Act establishes this evaluation clearly contains private matters that if released, would subject Mr. Roe to seriously and imminent harm. Although the John Doe cases analyze what is a public record in the context of the Public Records Act, the applicably of the Uniform Health Care Information Act is appropriate here since the Court must weigh what should be public. 
	The second Ishikawa factor is whether any person present at the time the motion is made is objecting to the motion. In this case, Mr. Roe does not anticipate an objection to this motion, but would respectfully request the Court to inquire to the gallery. 
	The third Ishikawa factor is whether sealing/redacting is the least restrictive means available and effective in protecting the interests threatened. In this matter, redaction is the least restrictive method available to the Court and insures that the majority of the material relied upon by the Court will still be publicly available in the court file.
	The fourth Ishikawa factor is for the Court to weigh the competing interests of the defendant and the public. The competing interests in this case are the public’s interest in knowing the prurient details of Mr. Roe’s life and family life, his sexual history and that of his sexual partners, his psychological test results and diagnoses, and other factors that pertain to his rehabilitation. Public disclosure of these confidential records does little to preserve the public’s interest of the administration of justice. That is because Mr. Roe’s underlying criminal case, criminal conviction history, and the petition itself will continue to remain public. Mr. Roe’s conviction cannot be vacated or expunged. RCW 9.94A.640. The public can see Mr. Roe’s history and would be in the exact same position, without considering the sensitive portions of the confidential records, to make informed choices. Moreover, the public’s interest in this case is lower since the Court found Mr. Roe to be sufficiently rehabilitated when he was relieved from the duty to register as a sex offender. 
	Thus, the public’s interests in disclosure of private documents are outweighed by both the serious and imminent threat that disclosure poses to Mr. Roe as well as the legislative policies that are undermined by the continued release of this information.   
	The final Ishikawa factor asks whether the order sealing is broader or of a longer duration than in necessary. In this case, there is no practical way to achieve the degree of confidentiality required other than an order sealing the treatment reports in the court files until further court order. In the alternative, Mr. Roe would request that these be redacted until further order of the Court. 
	In conclusion, Mr. Roe has met his burden under GR 15 and Ishikawa to have Appendices G and N redacted for his petition for relief from the duty to register as a sex offender. Mr. Roe’s privacy interest and the interest of third parties outweighs the right of the public since these records are sensitive health care records that contains intimate details about his sexual life and medical history.
VI.	CONCLUSION
	Mr. Roe qualifies for redaction/sealing under GR 15 and Ishikawa. He respectfully requests this Court to redact the following documents:
Appendix G: Satoran Quarterly Reports; 
Appendix N: Bailey Risk Assessment 2017.
These records to be redacted are considered by the Legislature to be health care records and are not subject to public disclosure. Moreover, the disclosure of these documents in the public record would cause imminent, irreparable harm to Mr. Roe’s privacy interest and the privacy interests of third parties that outweighs the public interest. 

Respectfully submitted this ______ day of December 2017.


_____________________________________
Brad A. Meryhew, WSBA #26797
		            Attorney for John Roe
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