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Indeterminate Sex Offense Sentences and the Indeterminate Sentence Review Board (ISRB)
See also WDA Practice Advisories Indeterminate Sex Offense Sentencing: Counseling Your Client and Indeterminate Sex Offense Sentences – Plea Alternatives Table

An indeterminate sentence is one for which there is a minimum term and a maximum term. With an indeterminate sentence, the amount of time the individual will actually serve is unknown at the time of sentencing and depends upon whether the Indeterminate Sentence Review Board (ISRB) grants the individual release from confinement after he or she serves the minimum term. There are three (3) categories of individuals with indeterminate sentences:
1. Pre-SRA/Parole (PRE): Individuals sentenced to prison for crimes that occurred prior to 1984 have indeterminate sentences (referred to as pre-SRA or a parole sentences). 
2. Indeterminate Sex (CCB): Individuals convicted of certain sex offenses[footnoteRef:1] will receive indeterminate sentences. At the sentencing hearing, the trial court sets a minimum term and a maximum term. The minimum term is usually something within the standard range and the statutory maximum is the maximum term.[footnoteRef:2] An individual released by the ISRB will be on community custody for the remainder of the maximum term. Thus, an individual convicted of a Class A felony may face a LIFE SENTENCE or, if released by the ISRB, will face LIFETIME community custody. [footnoteRef:3]  [1:  The legislature enacted indeterminate sentencing for individuals convicted of certain sex offenses and who are not persistent offenders effective Sep. 1, 2001 for the following crimes: RCW 9.94A.507(1) and (2).
]  [2:  The court can set a minimum term above the standard range with an exceptional sentence. RCW 9.94A.507(3)(c)(i).]  [3:  For offenses that are predatory or involve victims under the age of 15 at the time of the offense, there are enhanced mandatory minimums that apply. RCW 9.95A.507(3)(c)(ii).] 

3. Youth Convicted in Adult Court: Youth tried in adult court and who are sentenced to more than 20 years for crimes and youth convicted of aggravated first degree murder have indeterminate sentences. See RCW 9.95A.730, 10.95.030.
How the ISRB Works: The ISRB, formerly known as the Parole Board, was created in 1986. The ISRB has jurisdiction over all individuals with indeterminate prison sentences. In July, 2011 the ISRB merged with DOC. The ISRB is a committee comprised of four individuals appointed by the Governor for five year terms. The ISRB conducts hearings and decides whether to release individuals serving indeterminate sentences once the minimum term is satisfied. When the ISRB releases an individual into the community, he or she is supervised by the Department of Corrections but still subject to the jurisdiction of the ISRB.[footnoteRef:4]  [4:  Learn more about the ISRB on the DOC website here.] 

Release Procedure for an Indeterminate Sex Offense/End of Sentence Review. RCW 9.95.420. Prior to release, an individual serving an indeterminate sentence will be evaluated by DOC to determine the probability that the individual will engage in sex offenses if released. The ISRB may contract for an additional, independent expert examination. A hearing is conducted 120 days prior to the expiration of the minimum term. At the hearing the ISRB hears from the individual, his classification counselor and other pertinent treatment providers. Supporters of the individual may write letters to the ISRB. Victims may also provide input.[footnoteRef:5] Release is presumed unless the ISRB determines by a preponderance of the evidence that it is more likely than not that the individual will commit sex offenses if released. If the ISRB does not order release, it must set a new minimum term of 5 years or less and may not exceed the maximum term. The limited due process rights at release hearings mean individuals do not have the right to counsel. In re McCarthy, 161Wn.2d 234, 164 P.3d 1283 (2007). Attorneys are not involved in ISRB release hearings, unless the individual has a cognitive or mental health issue that prevents him or her from participating in the release process. [5:  See RCW 7.69.032.  Victims, survivors of victims and witnesses can provide a statement, in person or by representation, via audio or other electronic means, or in writing.] 

Release Plan: The ISRB will not release an individual until the release plan is approved, meaning the individual will have to have housing, a means of support, participation in treatment, a social support network, etc., all lined up before release.
Community Custody Upon Release: When released from prison by the ISRB, individuals are placed on community custody for the remainder of the maximum term. The ISRB may impose additional conditions of community custody, including rehabilitative programs or other affirmative conduct. It may not impose conditions contrary to the court’s ordered conditions, nor may it contravene or decrease court ordered conditions.
Revocation: If the Community Corrections Officer (CCO) believes an individual has violated any term of supervision, the ISRB is informed and deals with the violation, not the sentencing court or DOC. RCW 9.95.435. Sanctions vary but may include return to confinement for the remainder of the sentence.
Protect Client Privacy (RPC 1.6): Counsel has an ethical duty to protect a client’s sensitive and private information. A client facing an indeterminate sex offense may decide to undergo a pretrial psychosexual evaluation (PSE) or evaluations for the purpose of negotiation. Move to seal or redact these reports when you submit them to the court as part of the defense sentencing memorandum. If you provide them to the prosecutor do so with a letter citing ER 410 and require notice and a right to be heard before they turn over in response to a PRA request. When you cannot keep this private, discuss this as well as the risks of disclosure with the client in advance.[footnoteRef:6] [6:  Sample motions to redact/seal and FOF/COL can be found on the WDA website in the Brief Bank under Sex Crimes, here.] 

Additional Resources: 
DOC Indeterminate Sentence Review Board Policy 302.100 found here.
The ISRB Release Reports are available on DOC’s website here. These reports include the number of requests and releases.
WACs governing the ISRB, see Title 381 WAC, found here.
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