

SUPERIOR COURT OF WASHINGTON FOR 
THE COUNTY OF SNOHOMISH

JUVENILE DIVISION
	IN RE THE DEPENDENCY OF: 

b.d. 
	NO.
	

	
	MOTION TO COMPEL VISITATION 


	
	


I. RELIEF REQUESTED

That the mother, PARENT NAME, be granted an order compelling the Department and father to abide by the court-ordered visitation for the mother and youth. 
II. STATEMENT OF FACTS

On February 29, 2020, the Governor signed Proclamation 20-05 declaring a State of Emergency in the state of Washington to address the COVID-19 pandemic.  
On March 19, 2020 Ross Hunter, Secretary of the Department of Children, Youth and Families (DCYF) sent out a bulletin letter to foster placements and relative caregivers stating that the Department was “actively exploring options to suspend most in-person visits for the next couple of months.” Attachment 1.

 On March 23, 2020, the Governor signed Proclamation 20-25 “Stay Home – Stay Healthy.” That Proclamation prohibits all people in Washington State from leaving their homes except to conduct “essential activities.” (Proclamation 20-25 at 3). Essential Activities include “Engaging in activities essential for the health and safety of family, household members and pets” and “Caring for a family member, friend, or pet in another household or residence.” (Id.)

On March 26, 2020, the Governor signed Proclamation 20-33 “Department of Children, Youth, and Families - Child Visitation and Remedial Services.” That proclamation specifically orders the following statutory language be suspended or waived until April 25, 2020:

1. RCW 13.34.136(2)(b)(ii)(A), the following words only in the third sentence: “the maximum” and “possible”;

2. RCW 13.34.136(2)(b)(ii)(C), the following words only: “limited or” and “limitation or”

Then, on March 26, 2020, the Governor sent Directive 20-02 to the Department of Children Youth and Families (DCYF).
 
On March 26, 2020, the Deputy Secretary of DCYF sent out a memo to field workers that indicates that “DCYF will suspend in-person face-to-face parent-child and sibling until the COVID-19 emergency concludes.” Attachment 2. On March 27, 2020, DCYF began sending a stock letter to all parents unilaterally indicating that all in-person visits will be stopped. See, Attachment 3.

On April 3, 2020, Washington State Supreme Court issued Order No. 25700-B-614, addressing specifically dependency and termination matters. The order lays out 11 specific factors that must be considered regarding parent-child visitation.


On April 9, 2020, Ross Hunter stated in an interview with the Seattle Times that the department was seeking merely to relax in person visitation requirements, and referenced a concern of losing foster homes as the driving factor to stop visits, not actual child safety risks. See, Attachment 4.
Prior to these events, the mother was having INSERT CASE SPECIFIC CURRENT VISITS
III.  STATEMENT OF THE ISSUES

1. Is a case-by-case analysis of visitation plans prior to limiting family visits still required?

2. Does delegation of court discretion to the department without hearing violate constitutional rights, including due process?

3. Must the Department comply with the current court order of visitation in this case, which can still be provided safely?
IV. ARGUMENT

The mother brings this motion to compel compliance with existing court orders regarding family visitation. Even with Proclamation 20-33, the Department needs to prove that CHILD is in actual risk of harm during visits. This requires a case-specific analysis to modify the court ordered visitation. Courts cannot delegate their authority to make determinations about visitation to third parties, doing so would be a violation of due process.
A. A Case-by-Case Analysis is Required Under Current Law For Visitation to be Denied


Although the law has changed in important ways to address the COVID-19 emergency, the law continues to require a case-by-case analysis of visitation orders.  Proclamation 20-33 relieved DCYF of certain statutory obligations to provide visitation for children and their parents. See RCW 43.06.220 (authorizing the Governor to suspend certain statutory obligations placed on the Department of Children Youth and Families in times of emergency).  Accordingly, DCYF is no longer mandated to provide families with the maximum contact possible. See Proclamation 20-33.  

However, all other provisions of law regulating visitation remain in place.
 Visitation is still a “right of the family” and visitation can only be denied where it is necessary to protect the child’s health, safety or welfare.  RCW 13.34.136(2)(b)(ii), Proclamation 20-33. The Department remains obligated to encourage parent child contact, “including regular visitation and participation by the parents in the care of the child while the child is in placement.” RCW 13.34.136(2)(b)(ii), Proclamation 20-33.

The proclamation, by its plain language, did not suspend in person visitation for all families.  Rather the proclamation amended the statute and authorized case-by-case determinations about whether particular accommodations are necessary to ensure parent-child contact. Likewise, Directive 20-02 looks to support social distancing and video-visitation, as this may be necessary in a number of cases to ensure parent-child contact, but does not end or suspend court-ordered in-person visitation for all families.  

Proclamation 20-33, which applies to executive branch agencies, does not (indeed cannot) supersede this court’s authority to preside over dependency proceedings and enter orders regarding visitation.  RCW 13.04.030 (providing original, exclusive jurisdiction over all proceedings “relating to children alleged or found to be dependent.”); see In re Danielle W., 207 Cal. App. 3d 1227, 1235–37, 255 Cal. Rptr. 344, 349–50 (Cal. Ct. App. 1989) (holding “a visitation order granting the Department complete and total discretion to determine whether or not visitation occurs would be invalid.”); In re Alisia M., 110 A.D.3d 1186, 1188, 973 N.Y.S.2d 831 (N.Y. App. Div. 2013) (holding that an order which delays visitation until “therapeutically recommended” constitutes an improper delegation of the court's authority to make determinations on the issue of the best interests of the child.).

Recent guidance provided by the federal Children’s Bureau – the Department that oversees compliance with federal IV-e funding – supports a case-by-case approach.  The Children’s Bureau issued a letter on March 27, 2020 condemning blanket, statewide denials of visitation.  Attachment 5. The Children’s Bureau “strongly discourages the issuance of blanket orders that are not specific to each child and family that suspend family time; doing so is contrary to the well-being and best interest of children, may contribute to additional child trauma, and may impede the likelihood of reunification.” (Id. at 3). 
As the Children’s Bureau has previously indicated, predictable and consistent parental visitation is critically important, especially for children who have experienced trauma.
 Children participating in regular time with parents exhibit more positive outcomes when compared to peers who participate in fewer or less regular visits.
 Inadequate family time can impede parental engagement, inhibit healthy parent-child bonding, disrupt and damage, relationships, delay permanency, and perpetuate trauma for both children and parents.

Children in out of home care are a particularly emotionally vulnerable population. Being placed out of the home and separated from parents is a significant traumatic experience in and of itself.  Children who are removed from parents often come to expect parental unavailability.
 Experts note that disruptions in the parent-child relationship may “provoke fear and anxiety in a child and diminish his or her sense of stability and self.”
 For some children, the need for consistent visitation is even more significant now, when their other relationships with friends and teachers, are also disrupted. 

The Washington State Supreme Court weighed on this specific issue as well, acknowledging that video visits “will not be sufficient in some cases” and directed superior courts to weigh 11 factors when making visitation decisions including case law, statutes, Children’s Bureau guidance, and other relevant issues. Washington State Supreme Court ORDER RE: DEPENDENCY AND TERMINATION CASES NO. 25700-B-614, filed April 3, 2020, Section 7.
Accordingly, a case-by-case analysis is required by the Washington State Supreme Court, Proclamation 20-33, and the dependency statute, and these determinations are necessary to ensure the health and safety of dependent children. 

B. The Court Should Avoid the Serious Constitutional Problems and Statutory Violations That Would Arise if the Department is Allowed to Unilaterally Suspended All Court Ordered, In-Person Family Visits for Children in Foster Care 

The unilateral suspension of all in-person visits would violate the dependency statute, even as amended by the Governor’s proclamations, because the Department is still obligated to provide visitation.  RCW 13.34.136.  If eliminating in-person visitation results in a denial of all visitation, because, for example, the parents or child lack the technology to communicate in other ways, then denying in-person is a denial of visitation altogether in violation of the statute. There are also groups of children, for example non-verbal children, for whom denying in-person visitation is, functionally, a denial of visitation.  A unilateral suspension of in-person visitation violates the statute because the statute remains unchanged as to standard for denying visits and because eliminating in-person visits would (for some families) result in denying all visits. Furthermore, it would be unconstitutional to assume that all in-person visitation is unsafe for all dependent children, including, for example, children living with relatives. The court should avoid acting in a manner that would result in violations of the dependency statute and the constitution. 

The unilateral suspension of family visits for all families would create serious constitutional problems.  First, it would create a separation of powers problem because dependency courts throughout the state have already made court orders regarding visitation – the Executive branch cannot unilaterally determine that those orders are no longer enforceable. The Constitution of the State of Washington article IV, section 1 vests judicial power exclusively in the courts. Judicial power cannot be constitutionally shared with the legislature or the executive. Spokane Cty. v. State, 136 Wn.2d 663, 673–75, 966 P.2d 314, 319–20 (1998), as amended on denial of reconsideration (Dec. 23, 1998). There is a violation of separation of powers when “the activity of one branch threatens the independence or integrity or invades the prerogatives of another.” Carrick v. Locke, 125 Wash.2d 129, 134, 882 P.2d 173 (1994) (quoting Zylstra v. Piva, 85 Wn.2d 743, 750, 539 P.2d 823, 827 (1975)). Accordingly, the executive cannot encroach upon the judiciary by unilaterally invalidating thousands of active dependency orders signed by Superior Court Judges across the entire state without violating the separation of powers doctrine.

Second, due process requires, at minimum, individualized consideration of the needs of children and families, particularly where, as here, the fundamental right to family integrity is at stake. See RCW 13.34.090(1).  See Fields v. Dep't of Early Learning, 193 Wn.2d 36, 45, 434 P.3d 999, 1004 (2019) (recognizing a procedural due process right to an individualized determination); Santosky v. Kramer, 455 U.S. 745 (1982) (“[t]he fundamental liberty interest of natural parents in the care, custody, and management of their child does not evaporate simply because they have not been model parents.”). Parents’ interest in the care, custody, and control of their children “is perhaps the oldest of the fundamental liberty interests recognized.” Troxel, 530 U.S. at 65 (citing Meyer v. Nebraska, 262 U.S. 390, 399, 401, 43 S. Ct. 625, 67 L. Ed. 1042 (1923)). Washington has embraced this constitutional tradition as a matter of state law.  In re Custody of Smith, 137 Wn.2d 1, 15, 969 P.2d 21, 28 (1998), aff'd sub nom. Troxel v. Granville, 530 U.S. 57 (2000) (“The family entity is the core element upon which modern civilization is founded. Traditionally, the integrity of the family unit has been zealously guarded by the courts.”). There is no right without a remedy. Satterlee v. Matthewson, 27 U.S. 380, 389, 7 L. Ed. 458 (1829). Parents and children have a fundamental right to preserve their bond and relationship and to see one another. U.S. Const. Amend. XIV; Wa. Const. Art. 1, §9; see also In Re Myrick’s Welfare, 85 Wn.2d 252, 253-54, 533 P.2d 841 (1975) (“The essence of due process is the right to be heard.”); In Re Dependency of MSR, 174 Wn.2d 1, 20, 271 P.3d 234, 244 (2012). Delegating decisions to modify and limit visitation without a court hearing to the department deprives parents in dependency cases of their due process rights. The Court cannot delegate this authority to the Department. See RCW 13.34.090(1); See In re Danielle W., 207 Cal. App. 3d 1227, 1235–37, 255 Cal. Rptr. 344, 349–50 (Cal. Ct. App. 1989) (holding “a visitation order granting the Department complete and total discretion to determine whether or not visitation occurs would be invalid.”); In re Alisia M., 110 A.D.3d 1186, 1188, 973 N.Y.S.2d 831 (N.Y. App. Div. 2013) (holding that an order which delays visitation until “therapeutically recommended” constitutes an improper delegation of the court's authority to make determinations on the issue of the best interests of the child.); People ex rel. D.G., 140 P.3d 299, 302 (Colo. App. 2006) (holding that “the trial court may not delegate the determination of entitlement to visitation to caseworkers, therapists, and others.”); In re Justin D., 357 Md. 431, 449–50, 745 A.2d 408, 418 (2000) (holding that the court may not delegate the responsibility to set forth the minimal amount of court ordered visitation); In re Interest of Teela H., 3 Neb. App. 604, 611, 529 N.W.2d 134, 139 (1995) (holding that it was reversible error to delegate authority to determine parental visitation rights to a therapist); Interest of G.L., 915 N.W.2d 685, 690 (N.D. 2018) (reversing a visitation order that delegated authority to determine visitation to a child, psychologist, and guardian ad litem). Washington State Supreme Court Order No. 25700-B-060 did not suspend hearings. Litigants still have access to the court for relief. Parents have a right to be heard by the court on this issue. See RCW 13.34.090(1). Furthermore, Washington State Supreme Court Order No. 25700-B-614 does not specifically delegate this authority to the Department either, and doing so would be inappropriate. Washington State Supreme Court Order No. 25700-B-614 does indicate how superior courts should respond and what factors to consider when parents file motions for in-person visits, but in doing so it has skipped over the important due process analysis that is needed to assume the department has such authority to unilaterally suspend in-person visitation contrary to existing court orders. This presumption in Washington State Supreme Court Order No. 25700-B-614 that the department does somehow have the authority to violate existing court orders regarding visitation and shifting the burden to be heard by the court on this issue to parents is an unconstitutional delegation of judicial authority. 

Even, if the court could delegate this authority to the Department, the Department has chosen to not make individualized determinations and instead have implemented a blanket policy denying in-person visits. See Attachments 2 and 3. Parents have a due process right to be heard by the court on this issue. RCW 13.34.090(1). A blanket order delegating that authority to the Department is a violation of that right, thus the Washington State Supreme Court order should not be read as giving the department free license to suspend in-person visitation without a court order.

Third, the unilateral suspension of visits for children in foster care would violate equal protection by treating children in foster care different than similarly situated children who move between homes as part of a residential parenting plan.  See Proclamation 20-33 (stating “[n]othing in this Order is intended to prevent compliance with a private parenting plan.”); State v. Schaaf, 109 Wn.2d 1, 18, 743 P.2d 240, 248 (1987) (applying a heightened scrutiny test when a classification affected both an important right and a semi-suspect class not accountable for its status.)
This court need not even reach those constitutional problems because, contrary to DCYF’s position, Proclamation 20-33 plainly left in place case-by-case decision-making for children in foster care, as further validated by Washington State Supreme Court Order No. 25700-B-614 section 7 in enumerating 11 factors to weigh in making visitation decisions.  In-person visitation remains consistent with the current law. The ultimate decision regarding denial of visitation is still under the authority and discretion of this court. 

C. There Is No Actual Risk of Harm to CHILD and In Person Family Visitation is Necessary to Ensure the Emotional Health and Safety of This Youth
Even during the current crisis, DCYF has not shown that there is actual, concurrent risk of harm to the child during visits.  In order for visitation to be denied, the court, not the Department, must find an actual risk of harm to the child. “Risk of harm must be an actual risk, not speculation based on reports.” In re Dependency of T.L.G., 139 Wn. App. 1, 17, 156 P.3d 222, 230 (2007). The current state of emergency does not create a safety risk on its face for this child. Nor does Proclamation 20-33 change the legal standard required for the court to order a denial of in-person visits. Washington State Supreme Court Order No. 25700-B-614 lays out the specific factors to be taken into account in visitation decisions: (1) the relevant facts of the case, (2) the relevant dependency statutes, (3) case law, (4) Governor's Proclamations and Directives, (5) guidance from the United States Department of Health and Human Services Children’s Bureau, (6) public health risks resulting from exposure to COVID-19, (7) the child's age and developmental level, (8) the feasibility of in-person and remote visitation, (9) functional capacity of the parent and child, (10) the child's best interests, and (11) the child's health, safety, and welfare. Thus, DCYF must still show there is a specific, actual risk to this this child. It is notable that Proclamation 20-33 specifically states that private parenting plans are still in full force and effect and allows for exchange of children. See Proclamation 20-33. Pursuant to Proclamation 20-25, daycares are permitted to stay open as essential businesses. See Proclamation 20-25. Thus, the mere travel or exchange of children alone during this pandemic does not create a safety risk that would justify the suspension of in-person visitation.
A sudden halt of this consistent in-person visitation will cause harm to the child [INSERT CASE SPECIFIC ANALYSIS OF VISITS]
V. CONCLUSION

THEREFORE, the mother respectfully requests and order from this court enforcing the previously court ordered visitation.
DATED this ___rd  day of April, 2020.

_________________________________

[ATTORNEY], WSBA #

Attorney for the mother
� Directive 20-02, available at: � HYPERLINK "https://www.governor.wa.gov/sites/default/files/directive/20-02%20-%20DCYF%20Visitation%20Directive%20%28final%29.pdf?utm_medium=email&utm_source=govdelivery" �https://www.governor.wa.gov/sites/default/files/directive/20-02%20-%20DCYF%20Visitation%20Directive%20%28final%29.pdf?utm_medium=email&utm_source=govdelivery�


� “While in general video or other forms of virtual visitation may serve on a temporary basis


to preserve family connections during the time of the public health emergency as described in the Governor’s Proclamations, such visitation will not be sufficient in some cases, because it cannot be accessed by the parent or child, or both, and the disruption/denial of visitation will not be in the best interests of the child. If, pursuant to the Governor’s Proclamation 20-33 and Directive 20-02, DCYF modifies in-person visits between children and their parents or children and their siblings, DCYF will notify the parties of any modification, the child if 12 or older or their counsel if represented, and the CASA/Guardian ad Litem. Upon motions by a parent or child seeking in-person visits, courts should consider whether such motions present an emergency, and if they do present an emergency, hear them by remote means if possible. Courts should rule on motions seeking in-person visits based on the relevant facts of the case, the relevant dependency statutes, case law, Governor's Proclamations and Directives, guidance from the United States Department of Health and Human Services Children’s Bureau, public health risks resulting from exposure to COVID-19, the child's age and developmental level, the feasibility of in-person and remote visitation, functional capacity of the parent and child, the child's best interests, and the child's health, safety, and welfare. Any court- ordered in-person visitation shall mandate the specific health, safety and welfare protocols that must be followed.” Washington State Supreme Court ORDER RE: DEPENDENCY AND TERMINATION CASES NO. 25700-B-614, filed April 3, 2020, Section 7.


� The referenced statute, RCW 13.34.136(2)(b)(ii), with this proclamation implemented, reads as follows (suspended language from the order is shown with a strikethrough):


(A) Visitation is the right of the family, including the child and the parent, in cases in which visitation is in the best interest of the child. Early, consistent, and frequent visitation is crucial for maintaining parent-child relationships and making it possible for parents and children to safely reunify. The department shall encourage the maximum parent and child and sibling contact possible, when it is in the best interest of the child, including regular visitation and participation by the parents in the care of the child while the child is in placement.


(B) Visitation shall not be limited as a sanction for a parent's failure to comply with court orders or services where the health, safety, or welfare of the child is not at risk as a result of the visitation.


(C) Visitation may be limited or denied only if the court determines that such limitation or denial is necessary to protect the child's health, safety, or welfare.…





� Children’s Bureau, Factsheet, Parenting a Child Who Has Experienced Trauma, (November 2014), available at: � HYPERLINK "https://www.childwelfare.gov/pubPDFs/child-trauma.pdf" �https://www.childwelfare.gov/pubPDFs/child-trauma.pdf�; Administration for Children and Families, Information Memorandum, IM-20-02, Family time and visitation for children and youth in out-of-home care, (available at: � HYPERLINK "https://www.acf.hhs.gov/sites/default/files/cb/im2002.pdf" �https://www.acf.hhs.gov/sites/default/files/cb/im2002.pdf�).


� Id. at 4.


� Id. at 8.


� Catherine R. Lawrence et al.,The Impact of Foster Care on Development, 18 Development and Psychopathology 57, 58 (2006).


� Nicholson v. Williams, 203 F. Supp. 2d, 153, 199 (E.D.N.Y 2002) (testimony of expert witness Dr. Peter Wolf).
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