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THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF KING

	John Doe, 

Petitioner.
v.
Hon. Judge, Seattle Municipal Court;  Director of King County Adult Detention; and 

CITY OF SEATTLE,

Respondents.
	No. 
APPLICATION FOR WRIT OF HABEAS CORPUS, RCW 7.36


APPLICATION
John Doe, by his attorney Armand Perry, petitions this court for a writ of habeas corpus under RCW 7.36 et seq. This court has original jurisdiction to hear habeas petitions.  Wash. Const. art. 4, sec. 6.   Petitioner seeks the appropriate orders to be directed to the Honorable Judge, the Seattle Municipal Court, the Director of the King County Jail (KCJ), and the City of Seattle, regarding the matter entitled City of Seattle v. John doe, No. XXXXX, and requiring respondents to return to this court at a specific time and place and present “the authority or cause of the restraint of the party in his custody.”  RCW 7.36.100 (1)-(3).   Petitioner asserts that he is being unlawfully held because the court deprived him of his right to counsel at a critical stage of his proceeding.  Although the court documents clearly indicated that Mr. Doe was represented by counsel, Judge in the Seattle Municipal Court held a bench warrant hearing in which Mr. Doe was unrepresented.  Judge found Mr. Doe out of compliance with his conditions of release and ordered that Mr. Doe be taken into custody immediately.  Thereafter Mr. Perry notified the court that he was representing Mr. doe and requested a rehearing such that Mr. Doe could be represented by counsel in the face of adverse action by the court.  The court denied the motion despite the presence of all parties and the availability of the court to hear cases at that time.  
For this reason, Mr. Doe asks that this Court to grant his writ of habeas corpus and order his immediate release from custody in this matter. A summary of the facts are set forth in the following certification.  A memorandum of law is also included.  

CERTIFICATION

I, Armand M. Perry, certify and declare as follows: 

1. I am an attorney licensed to practice law in the State of Washington. 

2. I am a staff attorney at The Defender Association.

3. The facts alleged here are supported by court records and information from Cooper Offenbecher, an attorney at The Defender Association, who was present in Seattle Municipal Courtroom 902 on the morning of August 21, 2009. 

4. Petitioner, John Doe is presently incarcerated in the King Country Jail in Seattle, Washington, held solely on this charge. 

5. Mr. Doe was arraigned in-custody on August 3, 2009.
6. Mr. Doe was released on $500 bail or day reporting.  

7. I filed a Notice of Appearance in this matter, which was date stamped “Received Seattle Municipal Court” on August 7, 2009 at 3:12pm.

8. On August 11, 2009, a $5000 warrant issued for Mr. Doe based on his alleged failure to comply with the requirements of daily reporting. 

9. On August 13, 2009, Mr. Doe placed himself on the bench warrant add-on calendar to address the outstanding warrant. The hearing was scheduled for August 21, 2009. 

10. Mr. Doe appeared in Seattle Municipal Courtroom 902 on the morning of August 21, 2009. 

11. Mr. Doe’s matter was called by the court, even though counsel was not present. 

12. The City Attorney and the Court addressed Mr. Doe’s outstanding warrant without the benefit of defense counsel. 

13. Mr. Doe’s bench warrant was quashed. 

14. Mr. Doe’s original bail of $500 was reinstated; his opportunity to report daily in lieu of bail was struck. 

15. Mr. Doe was taken into custody. 

16. Cooper Offenbecher entered the courtroom after Mr. Doe was taken into custody. 

17. Deborah Wilson, an attorney from Associated Counsel for the Accused, informed Mr. Offenbecher that a defendant, represented by The Defender Association, was heard without counsel and taken into custody. 

18. Mr. Offenbecher spoke briefly with the City Attorney. 

19. Mr. Offenbecher also spoke very briefly with Mr. Doe in the holding cell adjacent to courtroom 902. 

20. Mr. Offenbecher did not address the court. 

21. Mr. Offenbecher located me on the 10th floor and relayed the above-detailed information to me. 

22. I proceeded to the lower level of the Seattle Municipal Court building and the Marshalls allowed me to contact Mr. Doe. 

23. Mr. Doe explained to me that he did not understand the substance of the warrant hearing.
24. I requested that the Marshalls not transfer Mr. Doe until his matter was re-addressed by the court.

25. The Marshalls indicated that they were about to transfer Mr. Doe to King County Correctional Facility, but that they would hold him in Seattle Municipal Court for a few extra minutes because of my request. 

26. I spoke with the Bailiff in courtroom 902 and requested that Mr. Doe be brought up so that the Court could re-address the matter with counsel present. 

27. The Bailiff relayed my request to Judge, who refused. 

28. I then went on the record and stated that adverse action was taken against my client when he did not have the benefit of counsel. 

29. I stated further that I had filed a Notice of Appearance in this matter and had not filed a Notice of Withdrawal. 

30. The court refused to readdress the matter. 

31. Mr. Doe is charged with two counts of Driving With License Suspended in the Third Degree. 

I certify or declare under penalty of perjury under the laws of the State of Washington that the foregoing is true and correct on information and belief. 

August 26, 2009, Seattle, WA


___________________________

DATE & PLACE




Armand M. Perry, WSBA #41042
MEMORANDUM OF LAW
I. A Writ of Habeas Corpus Protects the Right of Citizens to Challenge a Restraint of Liberty

The right to challenge an unlawful detention by writ of habeas corpus in superior court is guaranteed by the Washington Constitution, Wash. Const. art. IV, § 6, and by statute RCW 7.36. The superior courts have original jurisdiction over such writs.  Wash. Const. art. IV, § 6.  “Every person restrained of his liberty under any pretense whatsoever, may prosecute a writ of habeas corpus to inquire into the cause of the restraint, and shall be delivered therefrom when illegal.”  RCW 7.36.010.  See also RCW 7.36.120; In re Becker, 96 Wn.App. 902, 903, 905, 982 P.2d 639 (1999).  The habeas writ guarantees, among other things, the right to challenge a restraint imposed in violation of the accused’s state and federal constitutional rights.   In re Runyan, 121 Wn.2d 432, 441-43, 853 P.2d 424 (1993) (legislature expanded the relief available in 1947); Smith v. Whatcom County District Court, 147 Wn.2d 98, 113, 52 P.3d 485 (2002) (citing RCW 7.36.140).

The unlawful restraint need not be an unconstitutional restraint.  Compare RCW 7.36.010 with RCW 7.36.130 (restrictions on habeas as post-conviction relief).  The habeas petitioner need not be incarcerated to apply for habeas relief, only restrained.  Born v. Thompson, 154 Wn.2d 749, 765, 117 P.3d 1098 (2005) (“Neither chapter 7.36 RCW nor the Rules of Appellate Procedure relating to personal restraint petitioners contain in custody- language.”).
  The writ of habeas corpus provides a unique judicial avenue to challenge one's detention.  “’Whatever its other functions, the great and central office of the writ of habeas corpus is to test the legality of a prisoner's current detention.’”
  The writ of habeas corpus not only provides “a speedy device to test the constitutionality of detention, but also provides, “where necessary, ‘an evidentiary hearing to resolve significant factual or legal issues.’”
   
The writ of habeas corpus is an original proceeding, not a review of a lower court's ruling.  The writ petition does not seek review, but rather sets forth allegations detailing the unlawfulness of the detention.  RCW 7.36.030 (petition must specify where and by whom petitioner has been restrained, the pretense of the restraint and the illegality).  The court hearing the writ shall proceed “in a summary way to hear and determine the cause, and if no legal cause be shown for the restraint or continuation thereof, shall discharge the party.”  RCW 7.36.120.    


The writ of habeas corpus stands in stark contrast to mechanisms of review.  Certiorari is available only where there is no appeal or no “adequate remedy at law.”
   The writ of certiorari, by its very terms, is a “writ of review.”
   No such language appears in the habeas statute.  In fact, the right to proceed by writ of habeas corpus may not be conditioned upon the exhaustion of any other remedy.   Toliver v. Olsen, 109 Wn.2d 607, 610, 746 P.2d 809 (1987); Weiss v. Thompson, 120 Wn.App. 402, 407, 85 P.3d 944 (2004). 

II. Mr. Doe was Deprived of his Constitutional Right to Counsel at a Critical Stage in his Case
“In criminal prosecutions, the accused shall have the right to appear and defend in person, and by counsel * * *.”  Wash.Const. art. 1, § 22.   The right to counsel is not limited to trial, but rather applies to all “critical stages in the criminal justice process.”  State v. Sargent, 49 Wash.App. 64, 71, 741 P.2d 1017 (1987), judgment reversed by State v. Sargent, 111 Wash.2d 641, 762 P.2d 1127 (1988) ( citing Maine v. Moulton, 474 U.S. 159, 106 S.Ct. 477, 88 L.Ed.2d 481 (1985)); State v. Fitzsimmons, 93 Wash.2d 436, 442, 610 P.2d 893 (1980), overruled on other grounds in City v. Spokane v. Kruger, 116 Wash.2d 135, 803 P.2d 305 (1991) (“A criminal defendant's Sixth Amendment right to counsel attaches when a critical stage in a criminal prosecution resulting in loss of liberty is reached.”) (citing Kirby v. Illinois, 406 U.S. 682, 92 S.Ct. 1877, 32 L.Ed.2d 411 (1972); Argersinger v. Hamlin, 407 U.S. 25, 92 S.Ct. 2006, 32 L.Ed.2d 530 (1972); Tacoma v. Heater, 67 Wn.2d 733, 409 P.2d 867 (1966); State v. Jackson, 66 Wash.2d 24, 400 P.2d 774 (1965)) (emphasis added); State v. Tinkham, 74 Wash.App. 102, 109, 871 P.2d 1127 (1994) (“A defendant is guaranteed that he need not stand alone against the State at any ‘critical stage’ of the proceedings.”) (citing United States v. Wade, 388 U.S. 218, 224-27, 87 S.Ct. 1926, 1930-32, 18 L.Ed.2d 1149 (1967)).  The underlying purpose of a defendant’s right to counsel at such proceedings is “to ensure that the accused does not suffer an adverse judgment or lose the benefit of procedural protections because of the ignorance of the law.”  Tinkham, 74 Wash.App. at 109, 871 P.2d 1127 (1994) (citing United States v. Rad-O-Lite of Philadelphia, Inc., 612 F.2d 740 (3d Cir.1979)). 
While the determination of whether a proceeding is “critical” depends on the particular circumstances of the case, an important factor is whether the proceeding may affect a defendant’s substantial rights.  Fitzsimmons, 93 Wash.App. at 444-45, 610 P.2d 893 (citing Coleman v. Alabama, 399 U.S. 1, 90 S.Ct. 1999, 26 L.Ed.2d 387 (1970); Mempa v. Rhay, 389 U.S. 128, 88 S.Ct. 254, 19 L.Ed.2d 336 (1967); In re Pettit v. Rhay, 62 Wash.2d 515, 383 P.2d 889 (1963)); State v. Durnell, 16 Wash.App. 500, 502, 558 P.2d 252 (1976) (a proceeding is critical where it may result in the loss of a defendant’s rights).  Another measure is whether the proceeding is one in which the defendant requires assistance in navigating the procedural system.  See Fitzsimmons, 93 Wash.App. at 445, 610 P.2d 893 (citing United States v. Ash, 413 U.S. 300, 310, 313, 93 S.Ct. 2568, 37 L.Ed.2d 619 (1973)).  
Mr. Doe was deprived of his right to counsel at a critical proceeding.  There can be no doubt that the hearing impacted Mr. Doe’s fundamental right to liberty.  Based upon the court’s findings in the hearing, the court ordered Mr. Doe be detained immediately.  Mr. Doe continues to be held in the King County Correctional Facility as of the submission of this writ.  Moreover, the type of proceeding – a bench warrant add-on hearing – is a unique procedural mechanism not familiar to defendants.  The hearing is unequivocally adverse, requiring defendants to answer allegations of non-compliance, allowing defendants to present evidence on their behalf and to test the reliability of the government’s evidence.  As with any criminal proceeding, the hearing is conducted on-the-record and may be used for impeachment purposes at an accused’s pending criminal trial.  Given the variety of alternatives to incarceration available at the hearing, including day reporting, electronic home monitoring and monetary bail, a defendant requires assistance in understanding and presenting such outcomes to avoid a loss of liberty.  Although a monetary bail was set in Mr. Doe’s case, the immediate loss of liberty and revocation of day reporting without the presence of counsel clearly impacted Mr. Doe’s liberty interest.  
The unique circumstances in Mr. Doe’s case make the denial of his right to counsel particularly egregious.  The court records clearly revealed that Mr. Doe was represented by Mr. Perry.  After Mr. Perry was notified of the hearing and Mr. Doe’s in-custody status, Mr. Perry contacted the marshals in the court’s holding cells and asked them to keep Mr. Doe in the courthouse, which they agreed to do.  Mr. Perry proceeded to address the court, asking for the court to reconsider its ruling so that Mr. Doe’s could be represented by counsel during the proceeding.  Mr. Perry made clear to the court that he had filed a Notice of Appearance in Mr. Doe’s case and that no Notice of Withdrawal had been filed.  Mr. Perry indicated that Mr. Doe was available to be brought to court at that time.  Importantly, Mr. Perry’s motion did not focus on the court’s ruling, but rather the fact that the proceeding had been conducted in his absence.
  
The ease with which the court could have ensured Mr. Doe’s representation is truly disconcerting.  Mr. Perry’s motion was made in the morning and a brief rehearing would have caused no significant burden to the court.  The court failed in its duty to protect a defendant’s constitutional rights.  As a result, Mr. Doe’s was deprived of his right to liberty for a significant period of time.  
An outright denial of the right to counsel is presumed prejudicial and warrants reversal without a harmless error analysis.  State v. Harell, 80 Wash.App. 802, 805 (citing Government of Virgin Islands v. Zepp, 748 F.2d 125, 138 (3d Cir.1984); Browning v. Commonwealth, 452 S.E.2d at 362-63)).  Not only was error prejudicial on its face, but also the court’s actions constituted a clear abuse of discretion.  A court abuses its discretion when it bases its decision on untenable grounds or acts for an untenable reason; abuse of discretion will be found, for example, when a court applies an incorrect legal standard, makes factual findings unsupported by the record, makes a decision outside the range of acceptable choices given the facts and the legal standard, or bases its decision on an erroneous view of the law.  State v. Runquist, 79 Wn.App. 786, 793, 905 P.2d 922 (1995); State v. Quismundo, 164 Wash.2d 499, 504, 192 P.3d 342 (2008) (internal quotations omitted).  In Mr. Doe’s case, it is not clear that the court considered any legal standard whatsoever.  More importantly, the court’s ruling was unacceptable and fundamentally unfair.  The court was made aware both before and after the hearing that Mr. Doe was represented by counsel currently in the building.  The court refused to wait for counsel and refused to reconsider the issue with counsel present despite the fact that Mr. Doe was available to be brought into the courtroom and the reconsideration would not have caused significant delay.  The court’s actions conclusively deprived Mr. Doe of his right to counsel at a critical stage in his case, rendering the resulting detention unconstitutional.  While the ability to revoke Mr. Doe’s day reporting may have been within discretion of the court, depriving Mr. Doe of his constitutional right to counsel was not.  
III. The Municipal Court Erred in Conducting the Bench Warrant Hearing Ex Parte

Code of Judicial Conduct Canon 3(A)(4) provides that: “Judges should accord to every person who is legally interested in a proceeding, or that person’s lawyer, full right to be heard according to law, and, except as authorized by law, neither initiate nor consider ex parte or other communications concerning a pending or impending proceeding.”  An “ex parte communication” is “[a] communication between counsel and the court when opposing counsel is not present.”  State v. Watson, 155 Wn. 2d 574, 122 P.3d 903 (2005) (quoting Black’s Law Dictionary 296 (8th ed. 2004)).  An ex parte order is an action by the court “[d]one or made at the instance and for the benefit of one party only, and without notice to, or argument by, any person adversely interested; of or relating to court action taken by one party without notice to the other.”  Id.

In this case, once counsel notified the court regarding Mr. Doe representation, Mr. Doe was entitled to an opportunity to be heard through his appointed counsel at the hearing.  Despite information that Mr. Doe was represented by counsel, the court and the prosecuting attorney addressed Mr. Doe’s case and entered adverse rulings against Mr. Doe absent notification to or representation by Mr. Perry.  The court’s decision implicates Mr. Doe’s liberty interest in a significant manner.  Since the court did not allow Mr. Doe an opportunity to be heard through his attorney, Mr. Doe’s detention is contrary to law, warranting immediate release. 
IV.
CONCLUSION
For the reasons stated above, Mr. Doe is being unlawfully detained.  This Court should grant Mr. Doe’s petition for habeas corpus and order that his day reporting be reinstated pending a bench warrant hearing at which counsel is present.    

Respectfully submitted this 26th day of August, 2009
______________________________________________________________
Armand Perry, WSBA No. 41042
Attorney for Petitioner




� In Born, the Supreme Court held that, while no longer in-custody, Born was subject to restraint for purposes of the habeas statute, because he could be detained at a later date based on the same factual findings that the district court had made when Born was committed for competency restoration.  The Court held that Born was restrained for purposes of the habeas statute simply because he could be subjected to competency restoration commitment the next time he is charged with a misdemeanor.  


� Toliver v. Olsen, 109 Wn.2d 607, 610, 746 P.2d 809 (1987) (quoting Walker v. Wainwright, 390 U.S. 335, 336, 19 L.Ed.2d 1215, 88 S.Ct. 962, reh'g denied, 390 U.S. 1036 (1968)).





� In re Honore v. Board of Prison Terms & Parole, 77 Wn.2d 660, 663-64, 466 P.2d 485 (1970).  See also Little v. Rhay, 8 Wn.App. 725, 728, 509 P.2d 92 (1973).


� RCW 7.16.040; Commanda v. Carey, 143 Wn.2d 651, 655, 23 P.3d 1086 (2001).  


� RCW 7.16.040. 


� It is notable that the court’s ruling in itself is objectionable.  Under CrRLJ 3.2, it is presumed that a defendant will be released on his personal recognizance.  Only where the court can find that the defendant is a danger to the community or will likely fail to appear at a future court hearing can the court set bail.  In this case, Mr. Doe was charged with Driving While License is Suspended or Revoked (DWLS) in the Third Degree.  Additionally, immediately after a bench warrant was issued, Mr. Doe scheduled a hearing to address the warrant and appeared at that hearing.  Bail should not have been required in this case.  
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