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THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING
													
John Doe, 

				Petitioner.
	v.

The Honorable Judge, Seattle Municipal Court; Seattle Municipal Court; and CITY OF SEATTLE

				Respondents.

No. 
 
WRIT OF PROHIBITION APPLICATION OR ALTERNATIVELY CERTIORARI,
RCW 7.16, DECLARATION
AND MEMORANDUM IN 
SUPPORT OF APPLICATION

APPLICATION FOR A WRIT OF PROHIBITION 
	John Doe, by his attorneys Caedmon Magboo Cahill and Twyla Carter, petition this court for a writ of prohibition pursuant to RCW 7.16.290 -.320, directed to Judge  of the Seattle Municipal Court and the City of Seattle to prohibit Judge from presiding over his case in Seattle Municipal Court No. XXXXX.   In the alternative, petitioner requests a writ of certiorari for this court to review the Judge’s denial of his motion to reconsider a denial of an Affidavit of Prejudice.  
	Petitioner requests this court to set a hearing to determine if a stay of the proceedings in municipal court pending a determination of the writ should issue, directing Judge and the City of Seattle to immediately desist and refrain from holding petitioner’s trial on [date].
    	Petitioner asserts that Judge acted without or in excess of his jurisdiction by denying a timely filed Affidavit of Prejudice.  Petitioner further asserts that he has no other plain, speedy or adequate remedy at law.
STATEMENT OF FACTS
	I, Twyla Carter, declare the following under penalty of perjury of the laws of the State of Washington:
1.	I am a Staff Attorney in the Appellate Division for The Defender Association (TDA) a non-profit law firm with contracts with the City of Seattle to provide public defense services to indigent persons appearing in that court. 
2.	Caedmon Magboo Cahill, an attorney with TDA, is the attorney of record for John Doe in Seattle Municipal Court No. XXXXX.
3. 	The Defender Association was assigned to this case on [date].  The Notice of Appearance was filed by Ms. Cahill on [date].
4.	On this date, TDA learned that a pretrial hearing was set for [date],  in courtroom 902 at 2:30 pm.  There was no assignment to any particular judge. 
5.	The pretrial hearing had been scheduled on [date], and petitioner was represented by the primary defender at that time.  
6.	Under its contract with the City of Seattle, TDA receives its cases from , the primary defender, when that agency determines it has a conflict of interest. 
7.	The docket indicates that TDA was appointed counsel on [date]; however, neither the court nor the primary defender sent a referral with discovery to TDA until [date].
8.	On [date], upon receiving actual notice that the Honorable Judge would preside over the pretrial hearing (as opposed to a pro-tem or other elected municipal court judge), the defense presented an Affidavit of Prejudice to  Judge.  He declined to accept the affidavit, citing that it was untimely.
9.	The Honorable Judge had not made any discretionary rulings on this case at the time the affidavit was presented to him on [date].
10.	On [date], the defense filed a Motion to Reconsider the Affidavit of Prejudice.  The Honorable Judge denied the motion on [date].
11.	Seattle Municipal Court judges recently started using individual calendars so each case stays in the same courtroom from pretrial until the end of the case.  As with any court, from time to time, the courtrooms are staffed by either pro tem judges or Commissioner, who regularly sits in Seattle Municipal Court.  Regularly elected judges also sometimes sit in another judge's assigned courtroom.
MEMORANDUM IN SUPPORT OF APPLICATION
I.	A writ of prohibition should issue because Judge has no authority to preside in this matter when he denied a timely Affidavit of Prejudice.
	A writ of prohibition will issue to prevent proceedings when a timely Affidavit of Prejudice is filed.  The judge to whom an Affidavit of Prejudice is directed is “divested of authority to proceed further into the merits of the action.” State v. Dixon, 74 Wn.2d 700, 702, 446 P.2d 329 (1968).  	
	Our state constitution grants superior courts authority to issue writs created by the Legislature.Art. IV sec. 6 (jurisdiction over "such special cases and proceedings as are not otherwise provided for"; "appellate jurisdiction in cases arising in justices' and other inferior courts in their respective counties as may be prescribed by law"; and the power to issue the enumerated constitutional writs).    Therefore the RALJ, promulgated by the Washington Supreme Court at the Legislature's direction     City of Seattle v. Hesler, 98 Wn.2d 73, 76‑80, 653 P.2d 631 (1982)., did not supersede the statutory writs.     RALJ 1.1(b).  The statutory writs are the only available means of obtaining interlocutory relief in courts of limited jurisdiction.  Butts v. Heller, 69 Wn.App. 263, 268, 848 P.2d 213 (1993) (writ of prohibition issued to prevent trial held in violation of speedy trial rule); City of Seattle v. Williams, 101 Wn.2d 445, 454‑56, 680 P.2d 1051 (1984) (writ of review available to review pretrial ruling that defendants waived right to jury trial). 
	The writ of prohibition is an extraordinary remedy.  Brower v. Charles, 82 Wn.App. 53, 57-58, 914 P.2d 1202 (1996).  Nonetheless, this court has the authority to issue a writ of prohibition to restrain the actions of any “tribunal, corporation, board or person” acting “without or in excess of the jurisdiction of such tribunal, corporation, board or person.”  RCW 7.16.290, .310; Brower, 82 Wn.App. at 58-60.  The other prerequisite to issuance of the writ is that the petitioner has no “plain, speedy and adequate remedy in the ordinary course of law.”  RCW 7.16.300; City of Moses Lake v. Grant Cty. Boundary Rev. Bd., 104 Wn.App. 388, 392-93, 15 P.3d 716 (2001).   “What constitutes a plain, speedy and adequate remedy depends on the facts of the case and rests within the sound discretion of the court in which the writ is sought.”  APPLICATION FOR ALTERNATIVE WRIT OF 
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Butts, 69 Wn.App. 263 at 266 (citations omitted).   In a criminal case, the accused’s right to appeal often provides a relief for errors committed during the course of the litigation.  Butts, 69 Wn.App. 263 at 268. See also Moses Lake, 104 Wn.App. 388 at 392.
	That is not the case here.  Judge denied Mr. Doe’s timely Affidavit of Prejudice and denied his Motion to Reconsider. If the Affidavit of Prejudice is timely filed, all subsequent proceedings will be vacated.  State v. Cockrell, 102 Wn.2d 561, 565, 689 P.2d 32 (1984). If Mr. Doe is forced to proceed with Judge, the damage has been done and cannot be remedied. The issues presented here will evade review unless addressed by extraordinary, interlocutory writ.  See Westerman v. Carey, 125 Wn.2d 277, 287, 885 P.2d 827 (1994) ("the issue of bail is one which will escape review because the facts of the controversy are short lived").  
	This court has the authority to review this matter by writ of certiorari because an appeal will not provide an adequate remedy at law.  


	RCW 7.16.040 RCW 7.16.040 provides:  A writ of review shall be granted by any court, except a municipal or district court, when an inferior tribunal, board or officer, exercising judicial functions, has exceeded the jurisdiction of such tribunal, board or officer, or one acting illegally, or to correct any erroneous or void proceeding, or a proceeding not according to the course of the common law, and there is no appeal, nor in the judgment of the court, any plain, speedy and adequate remedy at law.   authorizes the superior court to grant review if: (1) the municipal court exceeded its jurisdiction or acted “illegally,” and (2) there is no appeal or “plain, speedy or adequate remedy at law.” Seattle v. Keene, 108 Wn.App. 630, 636, 31 P.3d 1234 (2001); see City of Seattle v. Williams, 101 Wn.2d 445, 454, 680 P.2d 1051 (1984).    “Acting illegally” is not limited to actions ultra vires, but can include errors of law.  Keene, 108 Wn.App. 630 at 639‑40, 644; WPEA v. Personnel Resources Bd., 91 Wn.App. 640, 652‑ 54, 959 P.2d 143 (1997).
	If these criteria are met, the statute directs the superior court to issue a writ of certiorari to review the lower court's ruling. RCW 7.16.040. The statute gives the superior court considerable latitude to determine whether and when to intervene in an ongoing prosecution.  The superior court’s discretion is applied to both prerequisites for issuance of the writ. See Keene, 108 Wn.App. 644‑45; Bushman v. New Hollard Div. Of Sperry Rand Corp., 83 Wn.2d 429, 431‑ 32, 518 P.2d 1078 (1974); Whitney, 69 Wn.2d at 260‑ 61.  
	Mr. Doe’s petition satisfies both prerequisites for the issuance of the statutory writ of certiorari. 
	While Mr. Irvin has the right to appeal if convicted, Judge Hurtado’s denial of his Affidavit of Prejudice is appropriate for interlocutory review.  Everything after the Affidavit of Prejudice is void.  Judicial economy is served in this circumstance where all proceedings subsequent to a denial of a timely Affidavit of Prejudice will be vacated.  Cockrell, 102 Wn.2d 561 at 565.   Thus, if a writ of prohibition does not issue, the writ of certiorari is the only avenue of review of the municipal court's decision.
	The Affidavit of Prejudice was timely. Judge Hurtado was without jurisdiction when he denied it.


Here, Mr. Doe has raised a colorable claim.   The Court's early decisions imposing the timeliness requirement for affidavits of prejudice have since been codified in the statute and reaffirmed in its more recent cases.  RCW 4.12.050, Laws of 1911 ch. 121 sec. 2, Laws 1927, ch. 145 sec. 2, Laws of 1941 ch. 148 sec. 1; Dixon, 74 Wn.2d 700 at 702-03;  Marine Power & Equipment Co. v. DOT, 102 Wn.2d 457, 460-64, 687 P.2d 202 (1984); State v. Para, 122 Wn.2d 590, 597-603, 859 P.2d 1231 (1993).  The timeliness requirement was also codified in CrRLJ 8.9.
The Affidavit of Prejudice filed by the defendant was timely, as it was filed within 10 days of receiving actual notice of the designated judge.  Under CrRLJ 8.9 (b),  
The judge shall also enter an order of disqualification under the provisions of this rule if, before the judge makes a discretionary ruling and before the trial is commenced, a party files an affidavit alleging that the party cannot have a fair and impartial trial by reason of the interest of prejudice of the judge or for other grounds provided by law… In multiple judge courts…the 10 day period shall commence on the date that the party has actual notice of assignment or reassignment to a designated judge.

Court rules are interpreted as though they were drafted by the legislature, giving effect to their plain meaning “as discerned by reading the rule in its entirety and harmonizing all its provisions.”  State v. George, 160 Wash.2d 727, 735, 158 P.3d 1169 (2007). See also City of Seattle v. Guay, 150 Wn.2d 288, 300, 76 P.3d 231 (2003).     The court’s primary duty in interpreting any statute is to discern and implement the intent of the legislature.  Nat’l Elec. Contractors Ass’n v. Riveland, 138 Wn.2d 9, 19, 978 P.2d 481 (1999) (or “rule drafters”).  The court cannot delete language from an unambiguous statute: "'Statutes must be interpreted and construed so that all the language used is given effect, with no portion rendered meaningless or superfluous.'"  Davis v. Dep’t of Licensing, 137 Wn.2d 957, 963, 977 P.2d 554 (1999) (quoting Whatcom County v. City of Bellingham, 128 Wn.2d 537, 546, 909 P.2d 1303 (1996).  See also In re King, 146 Wn.2d 658, 663, 49 P.3d 854 (2002).  
	The defendant and his attorney received actual notice of the designated judge on the day of the Pre-Trial Hearing.  While the defendant received notice that his Pre-Trial Hearing would be heard in courtroom 902, this was not notice of the designated judge. The Honorable Judge is duly elected to “Position No. 6” and not to a particular courtroom. Mr. Doe filed a timely Affidavit of Prejudice against the Honorable Judge and no discretionary decisions had been made up to the point of the affidavit. 
	The City may respond that under the individual calendar practice in Seattle Municipal Court, the assignment of a case to courtroom 902 for pretrial was notice that the case was assigned to Judge.  While this may constitute constructive notice, it is not actual notice because a pro tem judge or Commissioner often sit for regularly sitting judges in their courtrooms.  
	Furthermore, in Courts of Limited Jurisdiction, pro tem judges and Commissioners will sit on a case unless an Affidavit of Prejudice is filed.  This practice is different in Superior Court where a pro tem judge or Commissioner must be expressly accepted in order to have the judge preside over a case. RCW 2.08.180.
	Finally, the court rules have not codified the individual calendar practice. See SMCLR 5.4 and 6.1.  The court rules continue to refer to the “master calendar.”
	This court should stay the proceedings pending the decision on the merits of the writ.


	This court should stay the proceedings pending the decision on the merits of the writ because Mr. Doe raises a colorable claim and any benefit from the writ would be lost if a stay of proceedings is not granted.  
This court has broad discretion to stay the conditions to “ensure effective and equitable review.”  State v. Wilks, 85 Wn.App. 303, 308-09, 932 P.2d 687 (1997); Purser v. Rahm, 104 Wn.2d 159, 177, 702 P.2d 1196 (1985).  
CONCLUSION 
CONCLUSION 
	Based upon the files and records herein and for all of the reasons stated above, the defense respectfully requests that this Court issue the petitioner’s writ of prohibition and stay the proceedings.			
		Respectfully submitted this [date] day of [date]

		___________________________________
		Twyla Carter, WSBA #39405
		Caedmon Magboo Cahill, WSBA #39216
		Attorneys for Petitioner

		
	


