
								
		
				


THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING
													
John Doe 1, John Doe 2, John Doe 3, and John Doe 4, in their individual and representative capacity; 
THE DEFENDER ASSOCIATION in its representative capacity, 

			Petitioners,
	v.
Judge, King County District Court; KING COUNTY DISTRICT COURT; Director of King County Adult Detention, and; 
STATE OF WASHINGTON,

				Respondents.

No.  
 
[PROPOSED]
AMENDED
APPLICATION FOR WRIT OF HABEAS CORPUS, RCW 7.36, WRITS OF PROHIBITION AND MANDAMUS, RCW 7.16, AND INJUNCTIVE RELIEF, RCW 7.40
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THE DEFENDER ASSOCIATION
810 Third Avenue, Suite 800
Seattle, WA 98104
Tel: (206) 447-3900
	
APPLICATION
	John Doe 1, 2, 3 and 4 in their individual and representative capacity, by their attorneys Christine A. Jackson and David Seawell, and The Defender Association, in its representative capacity for its clients, petition this court for a writ of habeas corpus under RCW 7.36 et seq, writs of prohibition and mandamus, RCW 7.16, and injunctive relief, RCW 7.40.  This court has original jurisdiction over each of these actions.  Wash. Const. art. 4, § 6.   Petitioners seek the appropriate orders to be directed to the King County District Court, the Director of the King County Jail (KCJ), and the State of Washington, regarding the matter entitled State v. Doe 1, KCDC  No. XXXXXX, State v. Doe 2, KCDC No. XXXXXXX, State v. Doe 3, KCDC No. XXXXXX, and State v. Doe 4, KCDC No. XXXXXX and requiring respondents to return to this court at a specific time and place and present "the authority or cause of the restraint of the party in his custody."  RCW 7.36.100 (1)-(3).   Petitioners assert that they are being unlawfully held because probable cause was not found within 48 hours of arrest as required by CrRLJ 3.2.1(a) and Riverside v. McLaughlin, 500 U.S. 44, 111 S.Ct. 1661, 114 L.Ed.2d 49 (1991).     Nonetheless, Judge in King County District Court found probable cause for violation of the provisions of a protection order and ordered Petitioners to be held on bail. 
	For these reasons, petitioners ask that this Court to grant writs of habeas corpus, prohibition, mandamus and grant other injunctive relief as necessary.  Petitioners are  representative of members of the class of persons held in the King County Jail for investigation without a judicial probable cause finding within 48 hour.  A summary of the facts are set forth in the following certification.  A memorandum of law is also included.  
CERTIFICATION
I, Christine A. Jackson, certify and declare as follows:
	1.	 I am an attorney licensed to practice law in the State of Washington.  I am a staff attorney at The Defender Association.  
	2.	The facts alleged here are supported by attached documents and court records and information from David Seawell who represented petitioners at the first appearance calendar on Monday, [date].  
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	3.	The Defender Association is a non-profit law firm which contracts with King County to provide public defense services to indigent persons.   TDA has a contract with the King County Office Of Public Defense to represent all persons who make their first appearance on the 2:30 calendar in King County District Court.  This group includes primarily persons subject to warrant-less arrests and for whom the court must make a judicial determination of probable cause within 48 hours.
	4.	Petitioners were incarcerated in the King County Jail at the main facility in Seattle, King County, Washington at the time the original application was filed.
	5. 	Petitioners were held for investigation for various crimes in King County District Court Nos. XXXXX,  XXXXX, XXXXX, and XXXXXX. According to information provided to undersigned counsel by King County Jail Commitments, Mr. Doe 1 was arrested on Friday 10/13/06 at 11:00 p.m.  According to the attached documents, Mr. Doe 2 was arrested on Saturday 10/14/06 at 12:01 a.m., Mr. Doe 3 was arrested on 10/14/06 at 1:25 a.m., and Mr. Doe 4 was arrested on 10/14/06 at 8:35 a.m.   For each petitioner, probable cause was not found until Monday  October 16, 2006 in King County District Court at the first appearance calendar which started at 2:30 p.m.  Judge found probable cause in each case and set bail.  Mr. Seawell requested petitioners’ release for violation of the 48 hour rule in Riverside v. McLaughlin, 500 U.S. 44 (1991).  Judge denied the request, ruling that release was not the remedy for a violation of the 48 hour rule.
	6.	Petitioners’ second appearances were scheduled for October 18, 2006.

	7.	Petitioners are representative of persons held in the King County Jail for more than 48 hours without a judicial determination of probable cause by the King County District Court.  
	8.	In response to the original application filed in this case, the State agreed to release Mr. Doe 1 and filed charges, supported by certifications of probable cause, against Messrs. Doe 2, Doe 3, and Doe 4.   

	9.	After the initial hearing on the application, the State developed a new procedure for persons subject to warrant-less arrest on Friday evening, but who do not appear before the court on the Saturday 2:30 calendar.   Appendix 2.

	I certify or declare under penalty of perjury under the laws of the State of Washington that the foregoing is true and correct on information and belief.

November 1, 2006, Seattle, WA		______________________________
DATE AND PLACE				Christine A. Jackson, WSBA #17192

MEMORANDUM OF LAW

I.	A Writ of Habeas Corpus Protects The Right Of Citizens To Challenge A Restraint Of Liberty
	The right to challenge an unlawful detention by writ of habeas corpus in superior court is guaranteed by the Washington Constitution, const. art. 4, sec. 6, and by statute RCW 7.36. The superior courts have original jurisdiction over such writs.  Const. Art. 4, sec. 6
Every person restrained of his liberty under any pretense whatever, may prosecute a writ of habeas corpus to inquire into the cause of the restraint, and shall be delivered therefrom when illegal.
RCW 7.36.010.  See also RCW 7.36.120; In re Becker, 96 Wn.App. 902, 903, 905, 982 P.2d 639 (1999).  The habeas writ guarantees, among other things, the right to challenge a restraint imposed in violation of the accused’s state and federal constitutional rights.   In re Runyan, 121 Wn.2d 432, 441-43, 853 P.2d 424 (1993) (legislature expanded the relief available in 1947); Smith v. Whatcom County District Court, 147 Wn.2d 98, 113, 52 P.3d 485 (2002), citing RCW 7.36.140.
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	 The unlawful restraint need not be an unconstitutional restraint.  Compare RCW 7.36.010 with RCW 7.36.130 (restrictions on habeas as post-conviction relief).1Collateral attacks on final judgments are limited to violations of state and federal constitutional rights.  RCW 7.36.130(1).  See In re PRP Runyan, 121 Wn.2d 432, 440-43, 853 P.2d 424 (1993); State v. Dallman, 112 Wn.App. 578, 50 P.3d 274 (2002); In re Becker, 96 Wn.App. 902, 982 P.2d 639 (1999), affirmed on other grounds, 143 Wn.2d 491 (2001);  In re Palmer v. Branor, 45 Wn.2d 278, 273 P.2d (1954) (all addressing habeas as post-conviction relief). This section would be surplusage if the writ was available only to address constitutional violations.  The writ has been used to address a number of non-constitutional issues such as illegal sentences imposed in excess of the court’s statutory authority and the application of the capital statute to bail pending appeal.  See respectively  In re Hulet, 159 Wash. 98, 292 P.2d 430 (1930) and State v. Haga, 81 Wn.2d 704, 504 P.2d 787 (1972).    The habeas petitioner need not be incarcerated to apply for habeas relief, only restrained.  Born v. Thompson, 154 Wn.2d 749, 765, 117 P.3d 1098 (2005) (“Neither chapter 7.36 RCW nor the  Rules of Appellate Procedure relating to personal restraint petitioners contain ‘in custody’ language ”)   “Release from confinement is no longer the sole function of the writ of habeas corpus.”  In re PRP of Powell, 92 Wn.2d 882, 887, 602 P.2d 711 (1979).
 	The writ of habeas corpus provides a unique judicial avenue to challenge one's detention.  "'Whatever its other functions, the great and central office of the writ of habeas corpus is to test the legality of a prisoner's current detention.'"Toliver v. Olsen, 109 Wn.2d 607, 610, 746 P.2d 809 (1987), quoting Walker v. Wainwright, 390 U.S. 335, 336, 19 L.Ed.2d 1215, 88 S.Ct. 962, reh'g denied, 390 U.S. 1036 (1968).  The writ of habeas corpus not only provides "a speedy device to test the constitutionality of detention,” but also provides, where necessary, "an evidentiary hearing to resolve significant factual or legal issues."In re Honore v. Board of Prison Terms & Parole, 77 Wn.2d 660, 663-64, 466 P.2d 485 (1970).  See also Little v. Rhay, 8 Wn.App. 725, 728, 509 P.2d 92 (1973).   	The writ of habeas corpus is an original proceeding, not a review of a lower court's ruling.  The writ petition does not seek review, but rather sets forth allegations detailing the unlawfulness of the detention.  RCW 7.36.030 (petition must specify where and by whom petitioner has been restrained, the pretense of the restraint and the illegality).  The court hearing the writ shall proceed

in a summary way to hear and determine the cause, and if no legal cause be shown for the restraint or continuation thereof, shall discharge the party.

RCW 7.36.120.    	
	The writ of habeas corpus stands in stark contrast to mechanisms of review.  Certiorari is available only where there is no appeal or no "adequate remedy at law."RCW 7.16.040; Commanda v. Carey, 143 Wn.2d 651, 655, 23 P.3d 1086 (2001).   The writ of certiorari, by its very terms, is a "writ of review."RCW 7.16.040.   No such language appears in the habeas statute.  In fact, the right to proceed by writ of habeas corpus may not be conditioned upon the exhaustion of any other remedy.   Toliver v. Olsen, 109 Wn.2d 607, 610, 746 P.2d 809 (1987); Weiss v. Thompson, 120 Wn.App. 402, 407, 85  P.3d 944 (2004). 

II	Injunctive relief is also appropriate under these circumstances.

	Petitioners also seek declaratory and injunctive relief in their individual and representative capacity.  Washington courts have entertained writs of habeas corpus and petitions for declaratory and injunctive relief to determine the violation of constitutional rights of persons detained in the initial stages of criminal prosecutions. See In re the Matter of Johnson, 80 Wn.2d 531, 496 P.2d 334 (1972); Vovos v. Grant, 87 Wn.2d 697, 555 P.2d 1343 (1976).    In Johnson, the court held that the certification of a class was appropriate in a similar situation pursuant to CR 23. 
	This court is empowered to grant declaratory and injunctive relief pursuant to RCW 7.24, 7.40 and the Wash. Const. art. IV, § 6 (superior court has original jurisdiction over special proceedings).  Petitioners ask this court to declare their right to be released from custody where probable cause is not found within 48 hours of arrest and where no other valid legal process is the cause of their detention. This court is authorized to declare the rights of petitioner. RCW 7.24.010; RCW 7.24.120(chapter is remedial, its purpose is to settle and to afford relief from uncertainty and insecurity with respect to rights and is to be liberally construed).  Such a declaration would terminate the uncertainty and controversy over whether such persons are entitled to release.  RCW 7.24.060.  This court may direct respondents to appear and show cause why such relief should not be granted.  RCW 7.24.080.  This court is also authorized to resolve an issues of fact necessary for resolution of the petition.  RCW 7.24.090.  
	Injunctive relief is also appropriate here.  RCW 7.40.010, .020.  Petitioners and others similarly situated suffer from the violation of their constitutional right to liberty and to be free from unlawful detention when they are held in excess of 48 hours without a probable cause determination.  RCW 7.49.020.
	Petitioners are representative of the members of the class of persons held now and in the future for investigation without probable cause determinations within 48 hours.  CR 23(a).  The members of the class are numerous and cannot be practicably joined because class members are not incarcerated at the same time and the constitutional violations appear to be  occurring on an ongoing basis.   The questions of law and fact are identical in each case: is petitioner entitled to immediate release when held without a probable cause determination within 48 hours.  The claims and defense are the same and petitioners fairly represent the class.  CR 23(a).  

III	Writs of prohibition and mandamus are also appropriate here. 

A.	Declaration In Support Of Factual Assertions In The Writ
	The factual basis for the writ are set forth in the above certification.
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	Relief Requested

	The only means to prevent the violation of constitutional rights at issue here is to seek and obtain injunctive relief or writs of prohibition or mandamus directing the King County District Court to provide judicial determinations of probable cause within 48 hours of warrant-less arrests and to immediately release of those cases where the determination is not timely made.  
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	Legal Memorandum: No Adequate Remedy At Law

	Our state constitution grants superior courts authority to issue writs created by the Legislature.Art. IV sec. 6 (jurisdiction over "such special cases and proceedings as are not otherwise provided for"; "appellate jurisdiction in cases arising in justices' and other inferior courts in their respective counties as may be prescribed by law"; and the power to issue the enumerated constitutional writs).    Therefore the RALJ, promulgated by the Washington Supreme Court at the Legislature's directionCity of Seattle v. Hesler, 98 Wn.2d 73, 76‑80, 653 P.2d 631 (1982)., did not supersede the statutory writs.RALJ 1.1(b).  The statutory writs are the only available means of obtaining interlocutory relief from action taken by courts of limited jurisdiction.  Butts v. Heller, 69 Wn.App. 263, 268, 848 P.2d 213 (1993) (writ of prohibition issued to prevent trial held in violation of speedy trial rule);  City of Seattle v. Williams, 101 Wn.2d 445, 454‑56, 680 P.2d 1051 (1984) (writ of review available to review pretrial ruling that defendants waived right to jury trial).
	The writ of prohibition is an extraordinary remedy.   Brower v. Charles, 82 Wn.App. 53, 57-58, 914 P.2d 1202 (1996).  Nonetheless, this court has the authority to issue a writ of prohibition to “arrest[] the proceedings of any tribunal, corporation, board or person, when such proceedings are without or in excess of the jurisdiction of such tribunal, corporation, board or person.”  RCW 7.16.290, .310; Brower, 82 Wn.App. at 58-60.   The application must be made by a person beneficially interested.  RCW 7.16.300.
	Another prerequisite to issuance of the writ is that the petitioner has no “plain, speedy and adequate remedy in the ordinary course of law.”  RCW 7.16.300; City of Moses Lake v. Grant Cy. Boundary Rev. Bd., 104 Wn.App. 388, 392-93, 15 P.3d 716 (2001).

What constitutes a plain, speedy and adequate remedy depends on the facts of the case and rests within the sound discretion of the court in which the writ is sought.

Butts, 69 Wn.App. at 266 (citations omitted).   In a criminal case, the accused’s right to appeal often provides a relief from errors committed during the course of the litigation.  Butts, 69 Wn.App. at 268. See also Moses Lake, 104 Wn.App. at 392.
	That is not the case here. The detainees’ right to a judicial determination of probable cause within 48 hours cannot be vindicated by appeal after conviction.  At that point, the conditions of his or her detention are moot.  The damage has been done and cannot be remedied.  The issues presented here will evade review unless addressed by extraordinary, interlocutory writ.  See Westerman v. Carey, 125 Wn.2d 277, 287, 885 P.2d 827 (1994) ("the issue of bail is one which will escape review because the facts of the controversy are short lived").   It is unclear whether the writ of habeas corpus can  provide injunctive relief sought here or whether the writ survives a mootness challenge.   See Johnson v. Moore, 80 Wn.2d 531, 496 P.2d 334 (1972).  The State can avoid a decision on the merits of the questions presented here by agreeing to release the unlawfully retrained person or filing charges and, thus, providing a lawful basis for the detention.    The State has done so in this case and in response to previous habeas writs.  
	Respondents have no authority to hold persons arrested unless a judicial probable cause determination is made within 48 hours.  Compare  Brower, 82 Wn.App. at 58 (elections Manager acted within authority of valid special elections statute) with City of Bellevue v. East Bellevue Community Mun. Corp., 119 Wn.App. 405, 410, 81 P.3d 148 (2003) (municipal corporation acted outside its explicit grant of authority).   As explained in this memorandum, the remedy for a violation of the 48 hour rule is immediate release.   
	The writ of mandamus is the counterpart of the writ of prohibition.  RCW 7.16.290.  A writ of mandamus may be issued to “compel the performance of an act which the law especially enjoins as a duty resulting from an office, trust, or station.”   RCW 7.16.160.   The writ must issue upon the application of a person beneficially interested when there is not plain, speedy and adequate remedy at law.   RCW 7.16.170.   Thus, the writ will issue where the applicant establishes that the respondent is under a clear duty to act, the applicant has no plain, speedy and adequate remedy at law and the applicant is beneficially interested.  Eugster v. City of Spokane, 118 Wn.App. 383, 76 P.3d 741 (2003).   “The remedy by mandamus contemplates the necessity of indicating the precise thing to be done.”  Clark Cy. Sheriff v. DSHS, 95 Wn.2d 445, 450, 626 P.2d 6 (1981).
	Petitioners assert that respondents have a duty to made a judicial probable cause determination within 48 hours and to release petitioners from custody if such a determination has not been timely made.  The manner in which this is done is left to the respondent’s discretion.  See Riverside v. McLaughlin, 500 U.S. 44, 58, 111 S.Ct. 1661, 113 L.Ed.2d 49 (1991).   While mandamus will not lie to control the exercise of discretion, it will lie to require that discretion be exercised.   Bullock v. King County Superior Court, 84 wn.2d 101, 103, 524 P.2d 385 (1974) (court was directed to process each indigents’ family law case consistent with the constitutional right to access described therein); Whitney v. Buckner, 107 Wn.2d 861, 865, 869, 734 P.2d 485 (1987) (court directed to consider each petitioners request to proceed with dissolution at public expense and not just reject the ex parte applications without consideration).  
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	Petitioners Are Being Illegally Detained Because There Was No Judicial Finding Of Probable Cause Within 48 Hours Of Arrest As Required By CrRLJ 3.2.1(a) and Riverside v. McLaughlin, 500 U.S. 44 (1991).

	The Fourth Amendment requires a prompt judicial determination of probable cause to detain a person following a warrant less arrest.  Gerstein v. Pugh, 420 U.S. 103, 43 L.Ed.2d  54, 95 S.Ct. 854 (1975).6The deliberate, impartial judgment of "a judicial officer" is required to be interposed between the citizen and the police, to assess the weight and credibility of the information which the complaining officer adduces as probable cause.  Wong Sun v United States, 371 U.S. 471 (1963).6  “Prompt” means within 48 hours of the arrest, inclusive of weekends  and holidays.  Riverside v. McLaughlin, 500 U.S. 44, 56-57, 111 S.Ct. 1661, 114 L.Ed.2d 49 (1991) (county’s policy to offer a combined probable cause and arraignment hearing within two days, exclusive of Saturdays, Sundays, or holidays, does not comport with due process).   This time limit is codified in CrRLJ 3.2.1(a) (“A person who is arrested shall have judicial determination of probable cause no later than 48 hours following the persons arrest, unless probable cause has been determined prior to such arrest.”)   A probable cause finding within the 48 hour time limit does not necessarily satisfy due process if the detainee can establish that the determination was “delayed unreasonably.”   Riverside, 500 U.S. at 56 (unreasonable delays include “gathering additional evidence to justify the arrest, a delay motivated by ill will against the arrested individual, or delay for delays sake.”)   

But where an individual does not receive a probable cause determination within 48 hours, the calculus changes.  In such a case, the arrested individual does not bear the burden of proving an unreasonable delay. Rather, the burden shifts to the government to demonstrate the existence of a bona fide emergency or other extraordinary circumstance.  The fact that in a particular case it may take longer than 48 hours to consolidate pretrial proceedings does not qualify as an extraordinary circumstance.  Nor, for that matter, do intervening weekends.  A jurisdiction that chooses to offer combined proceedings must do so as soon as reasonably feasible, but in no event later than 48 hours after arrest.

Riverside, 500 U.S. at 57 (emphasis added)
	Here, the probable cause determination was not made within 48 hours of petitioners’ arrest on October 13 or 14, 2006.   They were being held on bail until at least the second appearance scheduled for October 18, 2006.  Petitioners were being unlawfully held in violation of their constitutional rights to due process and should be immediately released.
	Release is the remedy for violation of the bright line rule in Riverside.  This remedy will have a prophylactic effect and is necessary to prevent the continuing and ongoing violation of the petitioners’ constitutional rights.   In similar situations, the courts have such prophylactic remedies intended to vindicate and protect the constitutional rights of all citizens.  See State v. White, 97 Wn.2d 92, 111-12, 640 P.2d 1061 (1982) (“without an immediate application of the exclusionary rule whenever an individual’s right to privacy is unreasonably invaded, the protections of the Fourth Amendment and Const. art. 1, § 7 are seriously eroded.”); Edwards v. Arizona, 451 U.S. 477, 484,-85, 101 S.Ct. 1880, 68 L.Ed2d 387 (1981) (establishing a prophylactic rule to prevent police from badgering a suspect into waiving previously asserted Miranda rights).   Release from custody has a less onerous impact on any future prosecution than the exclusionary rule.  The prosecution will not lose any evidence.  The State simple cannot continue to hold the person unless charges are filed.  
V.	CONCLUSION
	Petitioners and the class members that are represented by petitioners are being unlawfully detained whenever the court fails to make a finding of probable cause within 48 hours of a warrant-less arrest, the writs should be granted, and orders entered directing respondents to make timely determinations and, where findings are not timely made, to immediately release the detainees.   
	Respectfully submitted this ______ day of _____________, 2006.
					
	________________________
	Christine A. Jackson 
	WSBA #17192
	Attorney for Petitioners


	

