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MOTION TO FILE AMENDED APPLICATION & TO CONTINUE HEARING &
MEMORANDUM RE: CLASS CERTIFICATION, MOOTNESS AND REMEDY

I 	MOVING PARTIES AND RELIEF REQUESTED
	Petitioners and their counsel, The Defender Association, move to amend the application filed on October 17, 2006 and to continue the hearing currently scheduled for November 7, 2006.   The proposed amended application is attached.  
II	STATEMENT OF FACTS
	On October 17, 2006, undersigned counsel with The Defender Association, filed an application for a writ of habeas corpus, pursuant to RCW 7.36, declaratory relief, pursuant to RCW 7.24, and for injunctive relief, pursuant to RCW 7.40 on behalf of the four named petitioners.   Petitioners alleged that they had been held for more than 48 hours without a judicial finding of probable cause in violation of due process as set forth in Riverside v. McLaughlin, 500 U.S. 44, 111 S.Ct. 1661, 114 L.Ed.2d 49 (1991).  The State did not file a responsive pleading.  
	Instead, the State agreed to release John Doe 1 because the State did not immediately file charges against him.  The State filed charges against Messrs. Does 2, 3 and 4.  Based on the charging documents, the court found probable cause to hold those petitioners for further proceedings.  The court then directed the parties to present briefing on whether the action is moot, release is the remedy for violation of the 48 hour rule and a class could be properly certified.   The court set a hearing for November 7, 2006.   The court also encouraged the State to fix the problem that resulted in petitioners’ unlawful restraint. 
	This motion and amended application are submitted in response to the court’s request.  The proposed application includes the following amendments: 1) The Defender Association is added as petitioner in its representative capacity for all persons held for more than 48 hours after arrest without a judicial finding of probable cause; 2) The King County District Court is added as a respondent in addition to Judge; and 3) Writs of prohibition and mandate are added to replace the request for declaratory relief.   Petitioners seek an order preventing persons from being held in excess of 48 hours without a judicial finding of probable cause as required by Riverside and requiring their immediate release.
	At the initial hearing on the application, the prosecutor admitted that King County District Court combines the first appearance with the judicial determination of probable cause.  Under this practice, persons arrested on Friday night, but not booked into the jail until after midnight or 1:30 a.m., do not appear on the Saturday first appearance calendar.  Thus, no judicial probable cause determination is made until the person appears on the next first appearance calendar the following Monday, more than 48 hours after the warrant-less arrest.   In response to the application in this case, the State has developed a procedure to have judicial determinations of probable cause made for individuals who were arrested and booked before the “calendar cutoff of 1:30 a.m. Saturday,.” do not appear on the Saturday first appearance calendar.  Appendix 1.  This problem is not limited to persons arrested on Friday night.  It is certainly possible that a person arrested during the week may be detained for more than 48 hours if they do not appear on the next first appearance calendar.  
	This new procedure does not however address every violation of the 48 hour rule.  Respondents have not agreed to release persons who are or will be detained in violation of the rule despite the new procedure.   Also, the first appearance calendar at the jail is often staffed by pro tem judges who may not be well informed on the law or agree that release is the appropriate remedy.  An injunction requiring release of such illegally detained individuals  would avoid further litigation.
III	AUTHORITY & ARGUMENT
	“A party may amend its pleading once as a matter of course at any time before a responsive pleading is served.”   CR 15(a).   Even when the court’s permission is required,  leave to amend will be freely given.  CR 15(a).   The amendment relates back to the original pleading if the claim asserted arose out of the same conduct set forth in the original pleading.  CR 15( c).  Supplemental pleadings are permitted to address matters which arose subsequent to the filing of original pleading.  CR 15( d).  
	Any persons may be joined as plaintiffs if they assert any right to relief arising out of the same occurrences and as defendants if they have asserted against them any right to relief and if any questions of law or fact are common to all plaintiffs and defendants.  CR 20(a).  Parties may be dropped or added by order of the court on motion of any party on such terms as are just.  CR 21.  
	The purpose of this amendment is to bring all of the parties and claims before the court necessary to achieve a final and binding resolution regarding the violation of pre-accusation detainees’ constitutional right to have a judicial finding of probable cause within 48 hours of a warrant-less arrest.   
A	THE DEFENDER ASSOCIATION IS ADDED AS PETITIONER
	As previously alleged in the original application, The Defender Association (TDA) is obligated by its contract with King County to represent all persons making their first appearance on the 2:30 jail calendar.  Those include individuals who have been arrested and detained in the King County Jail without a warrant and before charges have been filed.   TDA has representative standing to assert the rights of their clients.  Vovos v. Grant, 87 Wn.2d 697, 700-701, 555 P.2d 1343 (1976).  As the Vovos court recognized, public defenders have representative standing to challenge any measure which impairs the rights of their clients, particularly when the clients would have difficulty vindicating their rights on their own.   Vovos, 87 Wn.2d at 701.
	This motion to amend is all the more appropriate given the possibility that petitioners’ claims as detainees are likely to become moot before the merits of their claim is addressed. This case provides a good example.  In response to the application for writ of habeas corpus, the State agreed to release one petitioner and filed charges on the others.  Thus, without a representative petitioner or a certified class, the court cannot reach the merits of the issue and resolve the circumstances giving rise to petitioners’ claims.  Decisions subsequent to Vovos have found its “liberal” approach to standing most apt “where the [representational] plaintiff . . . was the only plaintiff in the case and the liberal approach was necessary to ensure that the important pubic issues raised did not escape review.”  Grant Co. Fire Protection Dist. No. 5 et al. V. City of Moses Lake, et al., 150 Wn.2d 791, 803 & note 6 (2004) (citations omitted, emphasis in original).  See also Yakima County (West Valley) Fire Protection Dist. No. 12, et al. v. City of Yakima, 122 Wn.2d 371, 380-81 (1993) (same).  The standard applied in these cases is similar to the public issue exception to the mootness doctrine.   See Westerman v. Cary, 125 Wn.2d 277, 286-87, 892 P.2d 1067 (1994) (an appeal will be decided even if moot where it involves “matters of continuing and substantial public interest”).
	Respondents will not be prejudiced if this amendment is allowed.  The State has not yet filed a response to the original application and a hearing on the merits has not yet been held.  As noted below, undersigned counsel is requesting a continuance of the currently scheduled hearing to provide the State adequate time to respond.   

B	KING COUNTY DISTRICT COURT ADDED AS RESPONDENT
	The original application listed Judge in his capacity as a judge for the King County District Court.  Judge was the judge who presided over the first appearance of each petitioner.  Judge rejected each petitioners’ request to be released even though a judicial probable cause determination had not been made within 48 hours of arrest.   While Judge often presides over first appearances, he is not the only King County District Court judge to do so.   If the court decides to hear the application on its merits, then the King County District Court as a whole –and all judges sitting for that court-- is a proper respondent.  CR 20(a), CR 21.  

C	WRIT OF PROHIBITION AND MANDAMUS ARE APPROPRIATE MECHANISMS FOR RELIEF

 	Our state constitution grants superior courts authority to issue writs created by the Legislature.Art. IV sec. 6 (jurisdiction over "such special cases and proceedings as are not otherwise provided for"; "appellate jurisdiction in cases arising in justices' and other inferior courts in their respective counties as may be prescribed by law"; and the power to issue the enumerated constitutional writs).    Therefore the RALJ, promulgated by the Washington Supreme Court at the Legislature's directionCity of Seattle v. Hesler, 98 Wn.2d 73, 76‑80, 653 P.2d 631 (1982)., did not supersede the statutory writs.RALJ 1.1(b).  The statutory writs are the only available means of obtaining interlocutory relief from action taken by courts of limited jurisdiction.  Butts v. Heller, 69 Wn.App. 263, 268, 848 P.2d 213 (1993) (writ of prohibition issued to prevent trial held in violation of speedy trial rule);  City of Seattle v. Williams, 101 Wn.2d 445, 454‑56, 680 P.2d 1051 (1984) (writ of review available to review pretrial ruling that defendants waived right to jury trial).
	The writ of prohibition is an extraordinary remedy.   Brower v. Charles, 82 Wn.App. 53, 57-58, 914 P.2d 1202 (1996).  Nonetheless, this court has the authority to issue a writ of prohibition to “arrest[] the proceedings of any tribunal, corporation, board or person, when such proceedings are without or in excess of the jurisdiction of such tribunal, corporation, board or person.”  RCW 7.16.290, .310; Brower, 82 Wn.App. at 58-60.   The application must be made by a person beneficially interested.  RCW 7.16.300.
	Another prerequisite to issuance of the writ is that the petitioner has no “plain, speedy and adequate remedy in the ordinary course of law.”  RCW 7.16.300; City of Moses Lake v. Grant Cy. Boundary Rev. Bd., 104 Wn.App. 388, 392-93, 15 P.3d 716 (2001).
What constitutes a plain, speedy and adequate remedy depends on the facts of the case and rests within the sound discretion of the court in which the writ is sought.

Butts, 69 Wn.App. at 266 (citations omitted).   In a criminal case, the accused’s right to appeal often provides a relief from errors committed during the course of the litigation.  Butts, 69 Wn.App. at 268. See also Moses Lake, 104 Wn.App. at 392.
	That is not the case here. The detainees’ right to a judicial determination of probable cause within 48 hours cannot be vindicated by appeal after conviction.  At that point, the conditions of his or her detention are moot.  The damage has been done and cannot be remedied.  The issues presented here will evade review unless addressed by extraordinary, interlocutory writ.  See Westerman v. Carey, 125 Wn.2d 277, 287, 885 P.2d 827 (1994) ("the issue of bail is one which will escape review because the facts of the controversy are short lived").   It is unclear whether the writ of habeas corpus cannot provide injunctive relief sought here or whether the writ survives a mootness challenge.   See Johnson v. Moore, 80 Wn.2d 531, 496 P.2d 334 (1972) discussed below.  The State can avoid a decision on the merits of the questions presented here by agreeing to release the unlawfully retrained person or filing charges and, thus, providing a lawful basis for the detention.    The State has done so in this case and in response to previous habeas writs.  
	The only means to prevent the violation of constitutional rights at issue here is to seek and obtain injunctive relief that can be enforced by the immediate release of the unlawfully detained person.  
	Moreover, respondents have no authority to hold persons arrested unless a judicial probable cause determination is made within 48 hours.  Compare  Brower, 82 Wn.App. at 58 (elections Manager acted within authority of valid special elections statute) with City of Bellevue v. East Bellevue Community Mun. Corp., 119 Wn.App. 405, 410, 81 P.3d 148 (2003) (municipal corporation acted outside its explicit grant of authority).   As explained in this memorandum, the remedy for a violation of the 48 hour rule is immediate release.   
	The writ of mandamus is the counterpart of the writ of prohibition.  RCW 7.16.290.  A writ of mandamus may be issued to “compel the performance of an act which the law especially enjoins as a duty resulting from an office, trust, or station.”   RCW 7.16.160.   The writ must issue upon the application of a person beneficially interested when there is not plain, speedy and adequate remedy at law.   RCW 7.16.170.   Thus, the writ will issue where the applicant establishes that the respondent is under a clear duty to act, the applicant has no plain, speedy and adequate remedy at law and the applicant is beneficially interested.  Eugster v. City of Spokane, 118 Wn.App. 383, 76 P.3d 741 (2003).   “The remedy by mandamus contemplates the necessity of indicating the precise thing to be done.”  Clark Cy. Sheriff v. DSHS, 95 Wn.2d 445, 450, 626 P.2d 6 (1981).
	Petitioners assert that respondents have a duty to made a judicial probable cause determination within 48 hours and to release petitioners from custody if such a determination has not been timely made.  The manner in which this is done is left to the respondent’s discretion.  See Riverside v. McLaughlin, 500 U.S. 44, 58, 111 S.Ct. 1661, 113 L.Ed.2d 49 (1991).   While mandamus will not lie to control the exercise of discretion, it will lie to require that discretion be exercised.   Bullock v. King County Superior Court, 84 wn.2d 101, 103, 524 P.2d 385 (1974) (court was directed to process each indigents’ family law case consistent with the constitutional right to access described therein); Whitney v. Buckner, 107 Wn.2d 861, 865, 869, 734 P.2d 485 (1987) (court directed to consider each petitioners request to proceed with dissolution at public expense and not just reject the ex parte applications without consideration).  
	The facts and circumstances asserted in the amended application justify the amendment to include a request for writs of prohibition and mandamus.   In light of this amendment, the petition for a declaratory judgment is redundant and is withdrawn in the amended application.

D	RELEASE IS THE APPROPRIATE REMEDY FOR VIOLATION OF THE 48 HOUR RULE

	In addition to the authority cited in the original application, petitioners present the following authority in support of their claim that release is the remedy for violation of the 48 hour rule.
	The writ of habeas corpus requires the release of any person who is illegally restrained.  The statute directs that a person whose liberty is unlawfully restrained “shall be delivered therefrom when illegal.”  RCW &.36.010.   The primary purpose of the habeas writ is to provide a mechanism “to test the legality of a prisoner's current detention.”  The primary remedy being release.Toliver v. Olsen, 109 Wn.2d 607, 610, 746 P.2d 809 (1987), quoting Walker v. Wainwright, 390 U.S. 335, 336, 19 L.Ed.2d 1215, 88 S.Ct. 962, reh'g denied, 390 U.S. 1036 (1968).   The courts have a duty to release those persons unlawfully held.  The Washington constitution provides that no person shall be disturbed in his or her private affairs without “authority of law.”   The only authority for detaining a person arrested without a warrant is Gerstein and Riverside.  See also 10.31.100.  
	The law and logic support release as the remedy for violation of the 48 hour rule.
	The rule in Riverside was adopted to vindicate detainees’ Fourth Amendment right to be free from warrantless arrests.   Riverside v. McLaughlin, 500 U.S. 44, 56, 111 S.Ct. 1661, 114 L.Ed.2d 49 (1991).  The Supreme Court adopted a bright line rule to give adequate guidance to courts across the country and to provide certainty to the process.
Our task in this case is to articulate more clearly the boundaries of what is permissible under the Fourth Amendment.  Although we hesitate to announce that the Constitution compels a specific time limit, it is important to provide some degree of certainty so that States and counties may establish procedures with confidence that they fall within constitutional bounds. . . . . [W]e believe that a jurisdiction that provides judicial determinations of probable cause within 48 hours of arrest will, as a general matter, comply with the promptness requirement of Gerstein.

Riverside, 500 U.S. at 56.  
	As noted in the original application, violations of the Fourth and Fifth Amendments are enforced by exclusionary rules.  These are also circumstances in which the courts have also adopted bright line rules or precise standards by which police, prosecutors and courts can ensure that their conduct conforms to the constitution.   The courts have adopted the prophylactic remedy of exclusion to vindicate and protect the constitutional rights of all citizens.  See State v. White, 97 Wn.2d 92, 111-12, 640 P.2d 1061 (1982) (“without an immediate application of the exclusionary rule whenever an individual’s right to privacy is unreasonably invaded, the protections of the Fourth Amendment and Const. art. 1, § 7 are seriously eroded.”); Edwards v. Arizona, 451 U.S. 477, 484,-85, 101 S.Ct. 1880, 68 L.Ed2d 387 (1981) (establishing a prophylactic rule to prevent police from badgering a suspect into waiving previously asserted Miranda rights).   
	The Ninth Circuit Court of Appeals held that exclusion is the appropriate remedy where evidence is obtained as a result of a Riverside violation.  Anderson v. Calderon, 232 F.3d 1053, 1070-72 (9th Cir. 2000), overruled on other grounds, Bittaker v. Woodford, 331 F.3d 715 (9th Cir. 2003).4	[W]e conclude that the appropriate remedy for a McLaughlin violation is the exclusion of the evidence in question – if it was “fruit of the poisonous tree.”  This approach ensures that courts will not suppress evidence causally unrelated to the Fourth Amendment violation.  At the same time this test protects the arraignment right in question by barring any exploitation of the delay that causally produces a statement.  Anderson, 232 F.3d at 1071.  The exclusionary rule is “based in large part on the need, and the ability, to guide to police conduct.”    Thus, a remedy for violation of the Fourth Amendment should provide a guide to constitutional behavior and a disincentive to violate the constitutional rights.  Also, the court chose the exclusion remedy to bar any exploitation of the delay.   
	Release from custody would prevent the delay from continuing in the first place and, thus, would further that goal.  Release from custody has a less onerous impact on any future prosecution than the exclusionary rule.  The prosecution will not lose any evidence.  In fact, any evidence is obtained as a result of the person’s illegal detention will be forfeited.  The State simply cannot continue to hold the person without a prompt judicial determination of probable cause.  Release is the only effective remedy for a violation of this right.
E	PERSONS DETAINED IN VIOLATION OF THE 48 HOUR RULE ARE AN APPROPRIATE CLASS

	The circumstances of this case mirrors that in  In re the Matter of Johnson, 80 Wn.2d 531, 496 P.2d 334 (1972).    There two petitioners brought a class action “to terminate the practice of holding individuals in the Seattle city jail ‘on suspicion’ of various crimes without bringing them promptly before a magistrate.”  Johnson, 80 Wn.2d at 532.    They petitioned for  relief “under several procedural-remedial categories”:  habeas corpus, declaratory judgment, preliminary and permanent injunction, and mandamus.  Id.   The habeas petitions were denied when the charges were filed against the two named petitioners.  The petitioners then moved for certification of the class that they sought to represent.  The superior court “declared the action inappropriate for a class action and dismissed it.”  Id. 
	On appeal, the Washington Supreme Court held that persons detained without a hearing or charges qualified as class under CR 23.   Johnson, 80 Wn.2d at 533-36.    The court held that declaratory and injunctive relief is an appropriate class action.6The trial court had assumed that an application for writs of habeas corpus could not be maintained as a class action because the factual basis for each person’s detention were critical and not in common with other members of the class.   The supreme court reversed because the application also sought declaratory and injunctive relief and the prerequisites for a class action were met.  Johnson, 80 Wn.2d at 535.  The court did not decide “whether this class action would be inappropriate if brought solely to obtain habeas relief.”  Id.  The court then found that the case met the prerequisites of the class action rule.7	One or more members of a class may sue or be sued as representative parties on behalf of all only if (1) the class is so numerous that joinder of all members is impracticable, (2) there are questions of law and fact common to the class, (3) the claims or defenses of the representative parties are typical of the claims and defenses of the class, (4) the representative parties will fairly and adequately protect the interests of the class.

CR 23(a).  
	In Johnson, the court found that factors (1), (3) and (4) were fairly beyond dispute.  The trial court had not questioned the size of the class in its ruling and there was no doubt  that the claims and defenses of the representatives are typical of the class.  With regard to the fourth factor, the court said the following.
The ability of the appellants fairly and adequately to represent the class . . . may be subject to some doubt because appellants some time ago were charged with specific criminal offenses, and they are no longer held in the city jails without charges against them. . . . But in view of (1) the absence of consideration of this issue by the trial court in its memorandum decision, (2) the fact that the police department can and probably will remove any individual’s immediate interest in the outcome of such a case simply by charging him with a crime fairly promptly when actually faced with a lawsuit challenging the practice of holding persons “on suspicion” and (3) the obvious initial and continuing competence of the Seattle Public Defender’s Office in its representation of appellants and the class which they represent, we can only conclude that the action of appellants will fairly and adequately protect the interests of their class, as required by CR 23(a)(4).

Johnson, 80 Wn.2d at 533.  The court then proceeded to find that class action was appropriate because the issues of law and fact are common to all members of the class and respondents acted or refused to act on grounds applicable to the class.   Johnson, 80 Wn.2d at 535, citing CR 23(b)(2).  The court stated its rationale for this conclusion.
The fundamental question presented is whether the police department should be restrained from holding members of the class an unreasonable or unnecessary amount of time without bail.  Whether the reasonableness or necessity of a period of detention is determined with reference to the facts of each individual’s case, or whether unvarying standards can be applied to all cases, as appellants suggest, the legal principles under which the reasonableness of a detention is determined as common to all members of the class.

Johnson, 80 Wn.2d at 535.  “The class action is not precluded by the possibility that individual issues may predominate once the general legality of the questioned practice is determined.”  Id.  
	The persons detained in excess of 48 hours after a warrant-less arrest without a judicial finding of probable cause are a proper class for all of the reasons stated in Johnson.   Joinder of all claimants is impracticable not because members of class are numerous, but also because, as this court has experienced, respondents can moot out individual cases by simply filing charges.  The ultimate questions of law and fact for each member of the class are identical: was the individual arrested without a warrant and detained for more than 48 hours without a judicial determination of probable cause?   Because Riverside set a definitive time frame for a presumptively constitutional detention, the factual and legal questions for each class member predominate over any individual case.   Here, the representative members were detained beyond the 48 hour period because of the practices and procedures adopted by respondents.  Thus, injunctive relief is appropriate to correct and enforce constitutionally adequate procedures.  CR 23(b)(2) (“The party opposing the class has acted or refused to act on grounds generally applicable to the class thereby making appropriate final injunctive relief . . . with respect to the class as a whole.”)
	Arguably, a class action is also superior to any other available methods to fairly and efficiently adjudicate the present controversy.   CR 23(b)(3).  The Johnson court commented in passing that the writ of habeas corpus would be superior method to seek relief for pre-accusation detainees who are illegally held.  But the facts of this case and the Johnson case demonstrate the short coming of the habeas writ.   An application for habeas relief brought by a person illegally held in violation of the 48 hour rule can be mooted out by respondents simply filing charges based on a sufficient probable cause certification.   If petitioners and their counsel simply continue to bring habeas writs on behalf of such illegally detained individuals, the practice which resulted in these detentions will not be resolved on the merits and the appropriate remedy for a violation of the Riverside rule will not be addressed.   Also, absent an injunction correcting the problem, such illegal detentions can easily reoccur with a change of judges, jail personnel or prosecutors not acquainted with the constitutional standards.
	The Johnson court left open the question of whether a writ of habeas corpus could be maintained as a class action.  Johnson, 80 Wn.2d at 535.  This court need not reach this issue either since the original and amended complaint seek other forms of relief that can be maintained as class actions and TDA had been added as the representative petitioner.  But there is nothing in the habeas statute, the constitution or case law that precludes a habeas class action as long as the class is defined as individuals who are illegally restrained.   The problems of maintaining such a writ involve questions of mootness rather than proper certification of the class.
	In any event, the class represented by Messrs. Hilborne, Querimi, Morena, and Kong, and TDA meet the requirements for a class action as stated in CR 23.  This action should go forward even though the illegal detention of the original petitioners has been resolved.
F	EXCEPTION TO MOOTNESS DOCTRINE
	The question then remains whether this action is moot in light of the new procedure adopted by the respondents and the fact that the State has resolved the otherwise illegal detention of the named, representative petitioners.   A case is not moot where a court can provide effective relief.   Westerman v. Cary, 125 Wn.2d 277, 286, 892 P.2d 1067 (1994). The question is whether this court can still provide effective relief.   The answer is yes.  This court can grant the writ of prohibition or mandamus or enter an injunction directing that any person held in violation of the 48 hour rule be immediately released and that judicial determinations of probable cause be made within 48 hours of a warrant-less arrest even if the detainee is not scheduled to make a first appearance within that time.   
	While the legality of the named petitioners’ detentions has been resolved, the amended application names The Defender Association as petitioner in its representative capacity.  Also, the original and amended application seek injunctive and other relief in addition to the named petitioners’ release.  It is important to note that the class in Johnson was not certified until after the habeas applications filed by the named, representative petitioners were dismissed and the application did not apparently name the public defender as the representative petitioner.  Nonetheless, the Johnson court still certified the class and remanded the case for further proceedings. This court has not entered any orders dismissing the claims.  Rather, the court directed the parties to present briefs that address the continuation of this action on the merits.
	Also, the new procedure outlined in Mr. Prosecutor’s email to the court, Appendix 1, does not address a critical issue in this litigation: what is the remedy when a person is detained in violation of the 48 hour rule?  Given the volume of arrestees booked into the King County Jail by the various law enforcement agencies in the county it is inevitable that persons will be detained in violation of the 48 hour rule despite respondents’ recent efforts to address the problem presented by persons arrested on Friday night. Until the question of remedy is resolved, The Defender Association will need to persist in its efforts to vindicate their clients’ rights to the process due under Riverside. 
G	MOTION TO CONTINUE
	The court set a hearing for November 7, 2006 for the parties to presenting briefs regarding the continuing vitality of this action.  In response, petitioners have filed this motion and legal memorandum.   The rule requires six days’ notice of any motions.  KCLR 7(b)(3)(A); KCLR 98.40(b).  Undersigned counsel was unable to complete the motion and amended application on or before October 31, 2006.  This was in part due to an illness which struck counsel on October 30, 2006 and in part due to family obligations over the preceeding weekend.   In any event, even with six days’ notice counsel anticipates that the State will want or need additional time to respond to the amendment and additional legal authority provided therein.
IV	CONCLUSION
	Leave to file the amended petition should be granted and the matter continued to permit the State to respond to the issues raised therein and in this memorandum.  

	Respectfully submitted this 1st day of November, 2006,
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