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THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF KING

	JOHN DOE, 

Petitioner,

v.

Judge Seattle Municipal Court ; Seattle Municipal Court; Jane Doe , City Attorneys; and  CITY OF SEATTLE,                                         Respondents.
	No. _________________ SEA

APPLICATION FOR WRITS 

OF CERTIORARI, PROHIBITION OR MANDAMUS, 

RCW 7.16, DECLARATION

AND MEMORANDUM IN 

SUPPORT OF APPLICATION


APPLICATION FOR A WRIT OF PROHIBITION 
John Doe, by his attorney Christine A. Jackson, petitions this court for writs of certiorari, prohibition or mandamus pursuant to RCW 7.16.040, .290 and .150, directed to respondents to review the lower court(s refusal to compel discovery of the City(s expert witnesses in this DUI prosecution and to prohibit the court from proceeding in the prosecution against him in SMC No. XXXXX until the City complies with its mandatory and continuing discovery obligation in CrRLJ 4.7(a)(vii).    Petitioner requests this court to set a hearing to determine if the writs and a stay of the trial should issue until a final decision on the writ is made.     

Petitioner asserts the Judge(s refusal to compel discovery of the identity of the particular Breath Test Technician and Toxicologist who will testify at his DUI trial is patently erroneous; and the City of Seattle and the court are acting without lawful authority in  refusing to comply with the mandatory and continuing discovery obligations in CrRLJ 4.7(a)(vii).
STATEMENT OF FACTS
I, Christine A. Jackson, declare the following under penalty of perjury of the laws of the State of Washington based on the court records and information provided by trial counsel:

1.
I am the attorney of record  representing petitioner in this writ.  Paul Vernon of The Defender Association (TDA) is currently the attorney of record for petitioner in Seattle Municipal Court No. XXXXXX.  

2.
On [date], John Doe was charged with DUI in Seattle Municipal Court No. 530866 for an incident which allegedly occurred on [date].   The City alleges that Doe(s breath test result was over .08, to wit .095 and .096.   TDA was appointed as counsel and Lorraine Roberts entered a notice of appearance demanding  that the City disclose, in addition to other materials,: (1) "Names and addresses of all potential witnesses, together with any written or recorded statements and the substance of any oral statements of such witnesses" and (2) "Any expert witnesses, the subject of their testimony, any reports relating thereto; and a list of all written material relied upon to form their opinions."

3.
With the initial discovery packet, the City provided a list of seventeen forensic toxicologists.  The City indicated it only "intends to call one [of those seventeen listed]( as an expert upon the effects and nature of the suspected intoxicant/drug and to establish the accuracy and reliability of any BAC test, including use of retrograde analysis and/or Widmark's formula." Appendix 1.  The City also provided defense with a list of five certified breath test technicians.  They indicated it only "intends to call one [of those five listed]( as an expert to establish the accuracy and reliability of any BAC test."  This is the same disclosure form filed by the City in every DUI case.  

5.
On [date] this case was set for trial.  On the Order on Pretrial Hearing, defense requested the City to provide the name of the actual toxicologist and technician that would be testifying at trial as required by CrRLJ 4.7(a)(vii).  The City objected to that request.  The Court denied the request.   Appendix 2 (Order of Pretrial Hearing).  The trial was set on for March 3, 2009 with a readiness hearing on February 27, 2009, although defense counsel noted on the pretrial form that a continuance was likely (due to late discovery.(   Appendix 2.    

6.
Doe filed a motion to reconsider. 

7.
At the readiness hearing, the Judge denied defense counsel(s motion to continue the trial so that this writ may be brought in advance of trial.   Without the information sought, the identity of the breath technician and toxicologist, defense counsel cannot render effective assistance of counsel to Doe.   

Signed [date] in Seattle, Washington, 

__________________________________

Christine A. Jackson #17192

MEMORANDUM IN SUPPORT OF APPLICATION
I
Writs of review should issue because the Seattle Municipal Court(s refusal to compel the identity of the City(s expert witnesses before trial is patently erroneous, the City failed to comply with its mandatory discovery obligation and the court has no authority to require petitioner to proceed to trial until the discovery is provided.  There is no other remedy in the ordinary course of the law to address this discovery violation, including an appeal.

Our state constitution grants superior courts authority to issue writs created by the Legislature.
  Therefore the RALJ, promulgated by the Washington Supreme Court at the Legislature's direction
, did not supersede the statutory writs.
  The statutory writs are the only available means of obtaining interlocutory relief in courts of limited jurisdiction.  Butts v. Heller, 69 Wn.App. 263, 268, 848 P.2d 213 (1993) (writ of prohibition issued to prevent trial held in violation of speedy trial rule);  City of Seattle v. Williams, 101 Wn.2d 445, 454‑56, 680 P.2d 1051 (1984) (writ of certiorari available to review pretrial ruling of improper jury waivers). 

The writs are an extraordinary remedy.   Brower v. Charles, 82 Wn.App. 53, 57-58, 914 P.2d 1202 (1996).   Nonetheless, this court has the authority to issue a writ of certiorari if the two prerequisites are met:   (1) the lower court exceeded its jurisdiction or acted illegally; and (2) there is no appeal or adequate remedy at law.  RCW 7.16.040.
  (Acting illegally( is not limited to actions ultra vires, but includes errors of law.  City of Seattle v. Keene, 108 Wn.App. 630,  639‑40, 31 P.3d 1234 (2001);   WPEA v. Personnel Resources Bd., 91 Wn.App. 640, 652‑ 54, 959 P.2d 143 (1997).  The lower court(s decision qualifies for review if it is likely to reoccur or  is (patently erroneous.(  Id.  
The prerequisites for the writs of prohibition are similar, though less stringent. A writ of prohibition will issue to restrain the actions of any (tribunal, corporation, board or person( acting (without or in excess of the jurisdiction of such tribunal, corporation, board or person.(  RCW 7.16.290, .310; Brower, 82 Wn.App. at 58-60.   The other prerequisite to issuance of the writ is that the petitioner has no (plain, speedy and adequate remedy in the ordinary course of law.(  RCW 7.16.300; City of Moses Lake v. Grant Cy. Boundary Rev. Bd., 104 Wn.App. 388, 392-93, 15 P.3d 716 (2001).    The writ of mandamus will issue to (compel the performance of an act which the law especially enjoins as a duty resulting from an office, trust or station.(  RCW 7.16.160.   Like prohibition, mandamus will also issue where (there is not a plain, speedy and adequate remedy at law.(   RCW 7.16.170. 

If these criteria are met, the statute directs the superior court to issue a writ to review the lower court's ruling and the City(s actions.  The statute gives the superior court considerable latitude to determine whether and when to intervene in an ongoing prosecution.  The superior court(s discretion is applied to both prerequisites for issuance of the writ.  Keene, 108 Wn.App. 644‑45; Bushman v. New Hollard Div. Of Sperry Rand Corp., 83 Wn.2d 429, 431‑ 32, 518 P.2d 1078 (1974); State v. Whitney, 69 Wn.2d 256, 260‑ 61, 418 P.2d 143 (1966).

This petition satisfies the prerequisites for the issuance of the statutory writs of certiorari, prohibition and mandamus.  This court should issue the writ and stay further proceedings in the municipal court until the merits of the writ can be heard. RCW 7.16.070, .080, .180, .310.  

In a criminal case, the accused(s right to appeal often provides an relief for errors committed during the course of the litigation.  Butts, 69 Wn.App. at 268. See also Moses Lake, 104 Wn.App. at 392.
   But that is not the case here.   Interlocutory review of discovery issues has been granted in criminal cases, presumably because it implicates the constitutional right to counsel.  See  State v. Boyd, 160 Wn.2d 424 (2007) (court granted defense and state requests for  interlocutory review of orders restricting and granting access to child pornography evidence);  State v. Pawlyk, 115 Wn.2d 457 (1990) (defense obtained discretionary review of orders requiring disclosure of defense(s rejected insanity expert); State v. Carneh, 153 Wn.2d 274 (2004) (state and defense sought interlocutory review of discovery rulings related to insanity evidence).     In Bushman the writ was granted to review a discovery issue in a civil case.  


The municipal court's denial of Doe(s request for timely discovery will require that he proceed to trial with counsel who is unprepared and unable to provide effective assistance, much less zealous advocacy.  The damage will be done.  He will be denied his constitutional right to counsel.   This is analogous to the situation in Williams where the writ of certiorari was granted to review questionable jury trial waivers and in Butts where the writ issued to address a violation of the time for trial rule.   The Seattle Municipal Court refused to enforce the discovery rules and the City refused to comply with its mandatory discovery obligations, as explained below.     Defense counsel is entitled to interview the City(s witnesses in advance of trial.  Without interviewing and preparing to cross-examine these key expert witnesses, petitioner cannot be adequately prepared for trial.  The damage sought to be remedied (a trial with counsel unprepared to cross-examine the City(s expert witnesses(  would be done if the case proceeds without interlocutory review.   This court has the authority to review this matter by writ of certiorari, prohibition or mandamus because an appeal will only address this issue after petitioner has been forced to proceed with unprepared counsel in violation of his constitutional right to effective assistance of counsel.  

Also, the municipal court acted "illegally."  This court is bound by the decision in Keene.  There the court held that interlocutory review by statutory writ of certiorari is governed by the criteria set forth in Bushman and Williams.
  In Bushman, the court applied the threshold for review set forth in Whitney:  whether the alleged error is likely to recur, and whether it involves a "patently erroneous( decision.
   
This standard for review echoes the guidelines that Williams adopted from Harris.
  In Harris, the court held that the statutory writ of certiorari is available to review interlocutory orders where the lower court's error requires "unquestioned reversal." 
 

These prerequisites are met here.   The  judge(s decision and the City(s failure to comply with its discovery obligations under CrRLJ 4.7(a)(vii) meet the prerequisites for all three writs.  The judge(s decision is both likely to recur and patently erroneous.   There is no justification for denying the defense motion to compel the City(s expert witnesses a reasonable time before trial so that the witnesses case be interviewed and the defense may prepare for cross-examination.  As explained below, the court rule expressly requires the City to provide such information.  This issue will come up in every DUI case with a breath test where the City calls the breath test technician and toxicologist to testify to the matters identified in the City(s notice of expert witnesses.  Appendix  1.  
II.
CrRLJ 4.7 Is Clear And Unambiguous That The City Must Provide The Defense With The Name Of The Expert Witness It Will Call At Trial.
The City's and court(s refusal to comply with the unambiguous mandates of CrRLJ 4.7(a) in failing to supply the identity of its expert trial witnesses precludes the defense from adequate trial preparation and the effective assistance of counsel.  The discovery rules "are designed to enhance the search for truth" and their application by the trial court should "ensure a fair trial to all concerned, neither according to one party an unfair advantage nor placing the other at a disadvantage." State vs. Boyd, 160 Wn. 2d 424, 158 P.3d 54 (2007) (citing State v. Boehme, 71 Wn. 2d 621, 632‑33, 430 P.2d 527 (1967)).  CrRLJ 4.7(a) states in part:

(1)
Except as otherwise provided by protective orders or as to matters not subject to disclosure, the prosecuting attorney shall, upon written demand, disclose to the defendant the following material and information within his or her possession or control concerning:

(I)
the names and addresses of persons whom the prosecuting authority intends to call as witness at the hearing or trial(
(
(vii)
any expert witnesses whom the prosecuting authority will call at the hearing or trial, the subject of their testimony, and any reports relating to the subject of their testimony that they have submitted to the prosecuting authority."

The accused is entitled to an opportunity to interview the prosecution(s witnesses before trial.  State v. Burri, 87 Wn. 2d 175, 550 P.2d 507 (1976).

In any trial alleging driving under the influence, evidence of a person's breath or alcohol level is pivotal.  A person charged with DUI can be convicted solely because their BAC, as measured by the breath test machine, meets or exceeds the "legal limit" of .08.   Also, persons convicted of DUI face harsher punishments and licensing consequences if the BAC meets or exceeds .15.   SMC 11.56.025; RCW 46.61.5055.    A person can also be convicted of DUI under the "affect by" prong.   

The City intends to produce such evidence here by introducing expert testimony from an analyst from the Washington State Toxicology Laboratory and a Certified Breath Test Technician from the Washington State Patrol.   The City will elicit responses from these people to lay the foundation for the breath test; explain how the test produces the breath test result; explain the effects of alcohol on the human body and to substantiate BAC results.  Without scientific testimony establishing the foundation for the breath test and a nexus between the test itself and a person's likely impairment, the test will not be admissible or becomes irrelevant to the "affected by" prong.  These individual will therefore attempt to cast an aura of scientific validity to the result based on his/her knowledge, expertise and experience, and is central to the case.

Naturally, the defense will question the validity of the test results by challenging the witness, not only as to the methods employed in the testing process and the accuracy of the results, but also to his/her individual qualifications, experience, and in some cases truthfulness.  Although there may be some scientific principles and procedures generic to any such witness, a thorough challenge extends to the particular individual's credibility and personal experiences.   Presumably each individual toxicologist and technician brings to the trial his or her unique knowledge and expertise.  There is no guarantee that each of these experts will answer questions on direct or cross‑examination in an identical fashion.   Thus, even if the City were to submit a "script" of questions that will be put to whichever expert shows up, there is no such "script" for the answers.   Since the facts of each case are different, it is simply not a credible assertion that any relevant scientific testimony would be identical in each case.

The City refused to identify the person it will actually present and the trial court denied petitioner(s motion to compel this information before trial.  The long‑recognized intent of the discovery rules is to promote communication in order to encourage advance preparation and avoid surprise.   The Rules direct both parties to disclose specific information to facilitate appropriate investigation and preparation for trial.  This results in less delay and judicial expense, as well as providing each side equal access.  The City and the court is attempting to circumvent the spirit, and the direct mandate, of the rules by hedging its bets about what witness to bring on the day of trial.  This relegates the defense to an untenable position in two respects.  First, it places an inordinate and unnecessary burden on the defense to prepare to rebut the testimony of at least three separate individuals who may or may not ever be witnesses.  Second, it bestows upon the City the unfair advantage of surprise because until the time of the trial itself, the defense will not know which witness will be called.  The Rules were designed to prevent such outcomes, and thus the City should be required to comply with the directive of the Rule and provide the defense with the identity of the expert witness it intends to present at trial, and the information he/she will rely upon.  CrRLJ 4.7 does not allow a party to disclose a list of potential witnesses, and then ambush the other side with the actual witness on the day of trial.  This is especially true where an expert is involved since the nature of the testimony will be more complex.  No provision permits withholding of the identity of a witness in this manner, and the City's practice of doing so circumvents its obligations under the discovery rules.  The Rule's requirement that the prosecuting authority disclose in advance the identity of each witness, as well as the substance of his/her testimony and the materials relied upon, is meant to provide specificity in order to facilitate preparation of a defense to that information.  No latitude is permitted for the City to hedge its bets by supplying superfluous information and forcing the defense to "chase shadows," all the while withholding the identity of its actual witness until the trial begins.

III.
Petitioner Is Entitled To The Effective Assistance Of Counsel, Which Is Unreasonably Denied By The City's Failure To Identify Its Expert Witness.

Without enforcement of the discovery rules, the City and court precludes effective representation for a criminal defendant because the defense cannot adequately investigate and respond to the evidence at trial.  The following discussion by the Washington State Supreme Court in State v. Boyd, 160 Wn. 2d 424, 158 P.3d 54 (2007), is instructive as to the necessity of compliance with discovery rules to the ability of an attorney to effectively represent his/her client.

 
"'[D]isclosure' is defined as '[t]he act or process of making known something that was previously unknown; a revelation of facts.'  Black's Law Dictionary 477 (8th ed.2004). Yet, obviously, the revelation of facts must be meaningful, harmonizing with the right to effective assistance, in order for defense counsel to play the role described by the court in Strickland:

That a person who happens to be a lawyer is present at trial alongside the accused, however, is not enough to satisfy the constitutional command. The Sixth Amendment recognizes the right to the assistance of counsel because it envisions counsel's playing a role that is critical to the ability of the adversarial system to produce just results. An accused is entitled to be assisted by an attorney, whether retained or appointed, who plays the role necessary to ensure that the trial is fair. 

A defense attorney cannot play that role at trial where he/she does not know with any certainty what witnesses and evidence will be presented against his/her client.  In State v. Burri, 87 Wn. 2d 175, 550 P.2d 507 (1976), the Supreme Court directly addressed the adverse impacts caused by State's interference with an accused person's right to a fair trial.  There, the State improperly obtained testimony from the defendant's alibi witnesses via a special proceeding at which the defendant was not present, and after which the witnesses were instructed not to disclose the content of their testimony with the defendant.  The Court found that the proposed remedy of allowing the defendant to review a transcript of the special proceeding was insufficient to guarantee his right to counsel and to a fair trial because it did not permit him a thorough opportunity to prepare his defense.

After itemizing the types of steps involved in adequate trial preparation, the Court stated: "[A] defendant is denied his right to counsel(if the actions of the prosecution deny the defendant's attorney the opportunity to prepare for trial.  Such preparation includes the right to make a full investigation of the facts and law applicable to the case."  State v. Burri, 87 Wash.2d at 180.  Importantly, the Burri Court found that the violation of a defendant's right to adequate counsel is presumed to be prejudicial, and that the good or bad faith of the prosecutor is irrelevant.  Id. at 181‑182.

Prosecutorial mismanagement has also been found where the State has unnecessarily delayed in its compliance with discovery orders or failed to timely prepare its own case for trial.  State v. Dailey, 93 Wn. 2d 454, 610 P.2d 357 (1980), is most instructive on this issue.  In Dailey, the defendant alleged that the State's mishandling of its case violated his right to a fair trial where the State took over a month to produce evidentiary materials, failed to timely update its witness list, allowed evidence to be destroyed, and unnecessarily delayed in dismissing charges against a co‑defendant.  The State conceded that these actions amounted to negligence in the handling of the case and the Supreme Court agreed that its conduct in violating discovery rules and trial court orders supported the trials court's decision to dismiss.

In State v. Sherman, 59 Wn. App. 763, 801 P.2d 274 (1990), Division One of the Court of Appeals reaffirmed the importance of the discovery rules to effective assistance by counsel.  The Sherman Court's analysis is particularly relevant because the Court clearly held that control of the information by a third party did not excuse the State's duty to comply with production requests, particularly where the controlling party was a key witness for the State.  Id.at 769.   Sherman further recognizes that discovery violations may not necessarily be cured by a continuance, because a defendant's right to effective assistance of counsel should not be conditioned upon having to abrogate another right, such as that to speedy trial.  

This dilemma is even more pronounced with the defendant is indigent because the resources available to the Office of Public Defense are severely limited.  To expect that a public defender agency will have the ability to adequately investigate and prepare rebuttal for multiple expert witnesses in every single DUI trial is mere folly.  

CONCLUSION
For all of the reasons stated above, petitioner respectfully requests that the Court issue a stay, issue the writ, and set this matter for a hearing on the merits.  

Respectfully submitted this [date]
_____________________________








Christine A. Jackson WSBA #17192

Attorney for Petitioner




1Art. IV sec. 6 (jurisdiction over "such special cases and proceedings as are not otherwise provided for"; "appellate jurisdiction in cases arising in justices' and other inferior courts in their respective counties as may be prescribed by law"; and the power to issue the enumerated constitutional writs).  


2City of Seattle v. Hesler, 98 Wn.2d 73, 76�80, 653 P.2d 631 (1982).


3RALJ 1.1(b).


4Commanda v. Cary, 143 Wn.2d 651, 657, 23 P.3d 1086 (2001), citing Bridal Trails v. City of Bellevue, 45 Wn.App. 248, 24 P.2d 1110 (1986).  Accord City of Seattle v. Keene, 108 Wn.App. 630, 634, 31 P.3d 1234 (2001).  


5 (What constitutes a plain, speedy and adequate remedy depends on the facts of the case and rests within the sound discretion of the court in which the writ is sought.(  Butts, 69 Wn.App. at 266 (citations omitted)





 �Bushman v. New Hollard Div. Of Sperry Rand Corp., 83 Wn.2d 429, 432, 518 P.2d 1078 (1974); City of Seattle v. Williams, 101 Wn.2d 445, 455, 680 P.2d 1051 (1984);  Keene, 108 Wn.App. at 643�44.


     �69 Wn.2d 256, 260�61, 418 P.2d 143 (1966); Bushman, 83 Wn.2d at 432.	


8101 Wn.2d at 455, quoting State v. Harris, 2 Wn.App. 272, 280�81, 469 P.2d 937 (1970).


�It is important to note that the lower court actions in both Williams and Harris involved errors that required reversal and remand for a jury trial and dismissal respectively.  Williams, 101 Wn.2d at 451�52; Harris, 2 Wn.App. at 292.
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