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conditions of release and  secured his release by posting a 

bond of $2,500. Supp. CP __ (sub. nos. 7, 8, 10). 

 At the jury trial in May 2019,  presented a defense of 

identity, but was convicted. The trial court sentenced  to 26 

months of confinement. CP 41. 

 At sentencing,  asked for the trial court to stay the 

sentence and grant an appeal bond. RP 252; Supp. CP __ (sub. no. 37). 

 consistently appeared for his hearings in Spokane. RP 250-

51. This was particularly significant because  lived in 

 RP 249, 261.   

 The prosecution opposed a stay. Supp. CP __ (sub. no. 38). The 

prosecution did not disagree that  had a good track record of 

attending court. The prosecution further conceded that  was 

not a danger to the community and that the offense at issue was not 

violent. RP 252. Still, the prosecution opposed a stay, contending a stay 

would unduly diminish the deterrent effect of the punishment. RP 252-53. 

Mr. Almaguer argued that given the nature of the offense, the length of 

time between the incident and trial, and  age, the 

prosecution had not met its burden to prove this. RP 253-54. 

 The trial court agreed that  was not a flight risk, 

noting that he had made his court appearances. RP 257. The court further 
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agreed that  was not a danger to the community and that a 

stay did not create a risk of unreasonable trauma to the victim of the 

forgery. RP 257-58. While not finding that the prosecution had proved that 

a stay would unduly diminish the deterrent effect of punishment, the court 

denied the request for a stay, explaining briefly that “it’s really not well-

taken under the circumstances and I’m going to deny it.” RP 259. 

  filed his opening brief in this Court on May 13, 

2020. In his brief,  argues his conviction for forgery should 

be reversed for four reasons: (1) the court erred in denying his motion for 

a new trial due to the prosecutor’s misconduct in citing extrinsic evidence 

to the jury; (2) error in admission of hearsay over  

objection; (3) two judicial comments on the evidence; and (4) cumulative 

error.  also argues resentencing is required because the trial 

court incorrectly calculated his offender score as a “9+.” Rather, . 

 score should have been a “4” because the prosecution had not 

met its burden to disprove washout as to  prior class C 

felony convictions.  
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b.  Due to  health, he is at an increased risk of 

death or serious illness from COVID-19 and his incarceration 

at Coyote Ridge Correction Center creates a significant risk 

that he will become infected.  

 

 Washington is in throes of a pandemic from COVID-19. While 

Washington is in the process of slowly reopening its economy and society, 

COVID-19 will not disappear anytime soon. And a second wave may 

occur in the fall. Deadlier strains of the virus may evolve.  

  is incarcerated at Coyote Ridge Corrections Center, 

located in Connell, Washington. Due to his incarceration,  

risk of contracting COVID-19 is substantially increased. As of 

submission, three staff members and seven incarcerated individuals at 

Coyote Ridge have tested positive for COVID-19.1 Individuals at Coyote 

Ridge have been quarantined due to exposure. Declaration of .2  

 As  attests to in a declaration, healthcare staff from 

the Department of Corrections have identified him as being at an increased 

risk from COVID-19.  is  years old. He is a . As a 

 
1 https://www.doc.wa.gov/news/covid-19.htm 

 
2  declaration will be filed as soon defense counsel 

receives a signed copy from . A copy of the declaration that 

defense counsel expects  to sign is attached in the appendix. 
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diabetic, he is at a higher risk for severe illness from COVID-19.3 Because 

social distancing is virtually impossible and he is not in control of his 

environment,  is placed at a significant risk of contracting 

the virus.  

 This risk would be significantly mitigated if  is 

released. He has a supportive  and could reside there. He 

would be able to social distance and stay at home.  

c.  This Court should exercise its authority under RCW 

9.94A.585(3) and order that a stay be grant while Mr. 

Almaguer’s appeal is pending. 

 

  “Pending review of the sentence, the sentencing court or the court 

of appeals may order the defendant confined or placed on conditional 

release, including bond.” RCW 9.94A.585(3) (emphasis added). By its 

plain language, this provision grants this Court authority to order  

 release pending review. State v. Portomene, No. 81264-5-I, 

2020 WL 2114633, at *3 (Wash. Ct. App. Apr. 29, 2020) (unpublished)4; 

see RAP 8.2(a) (“The conditions under which a defendant in a criminal 

case or a juvenile in a juvenile offense proceeding may be released 

 
3 https://www.cdc.gov/coronavirus/2019-ncov/need-extra-

precautions/people-at-higher-

risk.html?CDC AA refVal=https%3A%2F%2Fwww.cdc.gov%2Fcorona

virus%2F2019-ncov%2Fspecific-groups%2Fhigh-risk-complications.html 
 
4 Cited for persuasive authority. GR 14.1. 
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pending review, or may obtain a stay of execution of sentence, are set 

forth in the criminal rules, juvenile court rules, and in statutes.”) (emphasis 

added). 

 This Court should exercise this authority for three reasons. First, 

due to  health and incarceration, he is placed at an 

unnecessary increased risk of death or serious illness from COVID-19. 

Second, he is not a flight risk and does not pose a danger to the 

community. And third,  demonstrates a high probability of 

success in winning his appeal either as to reversal of his conviction or a 

new sentencing hearing.  

  It is appropriate take into account the risk to  from 

COVID-19 in consideration of a stay. As the Massachusetts Supreme 

Court has reasoned, “[i]n these extraordinary times, a judge deciding 

whether to grant a stay should consider not only the risk to others if the 

defendant were to be released and reoffend, but also the health risk to the 

defendant if the defendant were to remain in custody.” Christie v. 

Commonwealth, 484 Mass. 397, 401, 142 N.E.3d 55 (2020). “In 

evaluating this risk, a judge should consider both the general risk 

associated with preventing COVID-19 transmission and minimizing its 

spread in correctional institutions to inmates and prison staff and 

the specific risk to the defendant, in view of his or her age and existing 
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medical conditions, that would heighten the chance of death or serious 

illness if the defendant were to contract the virus.” Id. at 401-02. 

Here,  is at high risk of serious illness due to being 

diabetic. COVID-19 has already infected staff members and inmates at 

Coyote Ridge.  is not a danger to others, as the prosecutor 

and the court below acknowledged at sentencing.  was 

convicted of forgery, a non-violent crime. He has a place to stay in 

 He has a history of attending his court appearances.  

Further, while the prosecution has not yet filed its Respondent’s 

Brief, appellate counsel believes  has a high chance of 

success in either winning outright reversal of his conviction, or at the least 

a new sentencing hearing. If the conviction is reversed, he may not be 

retried. Even if retried, he may be acquitted. If he receives a new 

sentencing hearing, he may receive a significantly reduced sentence if the 

prosecution is unable to meet is burden to prove  criminal 

history.  

Regardless, even if unsuccessful,  will have avoided 

the increased risk of exposure to COVID-19 at this time. Conditions may 

improve significantly by the time the appeal is resolved.   

 For these reasons, this Court should order that  

sentence be stayed and that he be released pending appeal. He should be 
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released on personal recognizance. Alternatively, bond in the amount of 

$2,500, which was the bond at trial, is appropriate. The conditions of 

release set in the trial court are appropriate to adopt for purposes of the 

appeal bond or release on personal recognizance. Supp. CP __ (sub. nos. 

8, 10).5 The sentence should also be stayed until the appellate mandate is 

issued. 

c.  Alternatively, this Court should reverse the trial court’s order 

refusing to stay the sentence or grant an appeal bond. 

 

 A trial court has authority to stay a sentence, including granting an 

appeal bond. RAP 7.2(f); CrR 3.2(h). Whether to grant a stay is 

discretionary. State v. Johnson, 105 Wn.2d 92, 96, 711 P.2d 1017 (1986). 

A statute, however, requires a trial court to deny a stay if the prosecution 

shows by a preponderance of the evidence any one of four grounds: 

Notwithstanding CrR 3.2 or RAP 7.2, an appeal by a 

defendant in a criminal action shall not stay the execution 

of the judgment of conviction, if the court determines by a 

preponderance of the evidence that: 

 

(a) The defendant is likely to flee or to pose a danger to the 

safety of any other person or the community if the 

judgment is stayed; or 

 

(b) The delay resulting from the stay will unduly diminish 

the deterrent effect of the punishment; or 

 

 
5 A copy of trial court’s order setting conditions of release pending 

trial is attached in appendix B. 
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(c) A stay of the judgment will cause unreasonable trauma 

to the victims of the crime or their families; or 

 

(d) The defendant has not undertaken to the extent of the 

defendant’s financial ability to pay the financial obligations 

under the judgment or has not posted an adequate 

performance bond to assure payment. 

 

RCW 9.95.062(1); State v. Cole, 90 Wn. App. 445, 447, 949 P.2d 841 

(1998). A party can object to a denial of a stay by motion in the appellate 

court. RAP 8.2(b). 

 In this case, the prosecution conceded that grounds (a), (c), and (d) 

in RCW 9.95.062(1) did not apply. RP 252-53. The prosecution only 

argued that a stay should be denied under ground (b). RP 252-53. Mr. 

Almaguer argued that the prosecution had not met its burden to prove the 

delay resulting from the stay would unduly diminish the deterrent effect of 

the punishment. RP 253-54.  is not a young man for whom 

punishment might need to be immediately imposed for it to have a 

deterrent effect. The punishment here would have a deterrent effect even if  

the appeal delays him serving the sentence (assuming he is unsuccessful in 

his appeal). 

 While denying a stay, the court did not find that the prosecution 

had proved ground (b). RP 257-59. Instead, the court appears to have 

denied a stay because (1) “the presumption of innocence no longer 



 10 

exist[ed]” and (2) there was a three-year-period between the charge and 

the conviction. RP 257-58. 

 The trial court’s decision was manifestly unreasonable. While not 

dispositive, the prosecution did not prove that the criteria in RCW 

9.95.062(1) were satisfied.  was not a risk to the community 

and he has a good track record of making his court appearances in 

Spokane. That the presumption of innocence no longer existed was not a 

valid reason to deny a stay. This fact is true in every criminal appeal 

following a conviction and bond is appropriate in at least some cases. As 

for the length of time between the charge and conviction, the trial court 

did not explain why this justified a denial of a stay. Accordingly, the trial 

court’s denial of a stay was manifestly unreasonable. This Court should 

reverse and order Mr. Almaguer be granted a stay with the conditions set 

out in the previous section. 

 Regardless, given the change in circumstances due to the COVID-

19 pandemic, reconsideration of  request for a stay is 

appropriate. That is the path this Court recently took in State v. 

Portomene. There, prior to Governor Inslee’s stay at home order, issued on 

March 23, 2020, the trial court denied Mr. Portomene’s request for an 

appeal bond. 2020 WL 2114633, at *3. After filing an emergency motion 

in this Court, this Court remanded to the trial court to conduct a new 
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hearing. Id. Accordingly, given the change in circumstances, this Court 

should at least order a new hearing. Id.   

d. This motion should be heard on an expeditated basis in light of 

the significant risks to Mr. Almaguer’s health from COVID-19. 

 

 A party may seek “expedited consideration” on a motion in an 

emergency. RAP 17.4(b). In seeking an expedited consideration of a 

motion on an emergency basis, the moving party must show “(1) that 

adequate relief cannot be given if the motion is considered in the normal 

course, and (2) the movant has taken reasonable steps under the 

circumstances to give notice to persons who would be affected by the 

ruling sought.” RAP 17.4. 

 Here, time is of the essence because  may become 

infected with COVID-19. There are reported cases of staff and inmates at 

Coyote Ridge contracting the virus. Everyday  is 

incarcerated at Coyote Ridge increases his risk from COVID-19. If . 

is infected, he could become seriously ill or die. Under these 

circumstances, adequate relief cannot be given if the motion is not heard 

on an expeditated basis. Additionally, counsel has given notice to the 

Spokane County Prosecuting Attorney’s Office of the intent to file this 

motion and seek emergency review. App. C (declaration of counsel). 
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Accordingly, expedited consideration of this motion is appropriate. RAP 

17.4(b). 

III.  CONCLUSION 

 The Court should exercise its authority under RCW 9.94A.585(3) 

and grant  request for a stay of his sentence. Alternatively, 

the trial court’s refusal to order a stay should be reversed. If not, remand 

for a new hearing is appropriate. 

 Respectfully submitted this 26th day of May, 2020.   

                                  
Richard W. Lechich – WSBA #43296 

Washington Appellate Project – #91052 

Attorney for Appellant 
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 STATE OF WASHINGON, ) 

   )  

 Plaintiff/Respondent, ) CoA No.  

   ) 

  v. ) Declaration of 

   ) Richard Lechich, 

 , ) appellate counsel for 

)  

 Defendant/Appellant. )  

                                                   )   

 

 Richard Lechich, counsel for  declares that on 

May 26, 2020, he emailed the Spokane County Prosecuting Attorney’s 

Office and the trial prosecuting attorney, Micheal Jolstead, to notify them 

of  intent to file an emergency motion in the Court of 

Appeals seeking a stay of his sentence and for review of the trial court's 

denial of a stay of his sentence or appeal bond. A copy of that email is 

attached. 

 Respectfully submitted this 26th day of May, 2020.   

                                  
Richard W. Lechich – WSBA #43296 

Washington Appellate Project – #91052 

Attorney for Appellant 

 



From: Richard Lechich
To: SCPA Appeals
Cc: majolstead@spokanecounty.org
Subject: State v. 
Date: Tuesday, May 26, 2020 12:46:59 PM

Per RAP 17.4(b), I am writing to provide notice to the Spokane County Prosecutor's Office that
 intends to file an emergency motion in the Court of Appeals seeking a stay of his

sentence and for review of the trial court's denial of a stay of his sentence or appeal bond. I
intend to file the motion tomorrow on May 27, 2020, or this afternoon if possible. 

Respectfully,

Richard Lechich
Washington Appellate Project
206-587-2711
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