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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

	STATE OF WASHINGTON,

Plaintiff,

		vs.

KEVIN DEJESUS CASTELLON,
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)
)
	

No. 12-C-06054-8 SEA

STATE’S MOTION TO STAY AND RESPONSE TO CrR 7.8 MOTION FOR RELIEF FROM JUDGMENT




I. INTRODUCTION

On January 11, 2021, the defendant filed a CrR 7.8 motion asking the court to vacate his sentence and order a resentencing hearing.  He argues that State v. Houston-Sconiers, 188 Wn.2d 1, 391 P.3d 409 (2017), In re Pers. Restraint of Ali, 196 Wn.2d 220, 474 P.3d 507 (2020), and In re Pers. Restraint of Domingo-Cornelio,196 Wn.2d 255, 474 P.3d 524 (2020), constitute changes in the law that are material to his conviction and require resentencing.  
The State asks this court to stay the proceedings in this matter until the United States Supreme Court has ruled upon the petitions for certiorari filed in Ali and Domingo-Cornelio.[footnoteRef:1]  [1:  The petition for certiorari in Domingo-Cornelio is available at: https://www.supremecourt.gov/DocketPDF/20/20-831/163919/20201216131840224_-40219%20pdf%20Egeler%20br.pdf
The petition for certiorari in Ali is available at: https://www.supremecourt.gov/DocketPDF/20/20-830/163951/20201216145944675_40385%20pdf%20Brame%20br.pdf] 

If this Court denies the State’s motion to stay, it should transfer Castellon’s motion to the court of appeals for consideration as a personal restraint petition.  Even if Castellon can show that the change in the law is material to his case, he cannot show actual and substantial prejudice, as is required in this collateral attack on his judgment and sentence.

II.	FACTS AND PROCEDURAL HISTORY
	On the afternoon of October 26, 2012, a 911 caller reported a home-invasion style burglary in progress.  When officers arrived, they caught three males in the act.  One of the males confessed that he had engaged in a string of burglaries of “massage” apartments, and that someone he knew as “Kevin” had participated at certain times.  One of the suspects’ wives gave law enforcement “Kevin’s” name and phone number and admitted that he was a known associate of her husband.  Piecing the burglaries together, law enforcement established that Castellon had knowingly participated in three separate armed burglaries on October 22, 2012.
The first of the three incidents occurred at 7:10 p.m., in Bellevue.  The female victim, N.S., reported that she and her roommate had advertised on Backpage.com.  Castellon responded to the ad and the victims let him in.  Castellon told the victims that he forgot his wallet and needed to go out to his car.  As he opened the apartment door, two masked males rushed inside, confronted the two victims, and bound their hands behind their backs.  The victims were ordered to the floor at gunpoint.  Castellon and the two other males then stole iPhones, a computer, cash, a camera, and high-end purses.  During their subsequent investigation, officers reviewed surveillance video which showed all three suspects arrive and wait outside together.


The second incident occurred at 8:30 p.m., just down the street from the first incident.  As with the first incident, victim B.I. and her roommate advertised on Backpage.com.  Castellon responded to the ad and B.I. let him into the apartment.  As before, Castellon told B.I. that he did not have enough money and needed to go back out to his car.  The two other men rushed inside when Castellon opened the door.  They ordered B.I. to the floor at gunpoint and her hands were bound behind her back.  Castellon and the other two males stole cash and an iPhone.
The third incident occurred at 11:00 p.m., also in Bellevue.  The female victims, N.N. and S.A., also advertised for massages on Backpage.com.  Castellon responded to the ad and was let in the apartment by the victims.  Again, he stated that he had forgotten money and needed to leave to get it.  He opened the door and two masked males entered the apartment.  They ordered the victims to disrobe and lay on the floor.  Their hands were also tied behind their backs.  One of the suspects had a firearm and forced victim S.A. to provide the robbers with her bank card PIN.  Using the information extracted from S.A. at gunpoint, Castellon went to the bank and withdrew over $1000.00 from her account.  Castellon and his accomplices also stole purses and a computer.  
Castellon admitted to police his involvement in all three robberies.  He acknowledged that he had pretended to be a customer in order to gain access to the apartments and confessed that his participation in each robbery.  N.N. identified Castellon from a montage as the person who had first responded to the Backpage.com ad. 
On December 7, 2012, the State filed three counts of first-degree robbery.  On April 15, 2013, based on new information, the State filed added firearm enhancements to the three pending robbery charges and added three counts of first-degree burglary, each with firearm enhancements.  The case was set for trial on September 23, 2013.  Castellon faced the following standard ranges if he was convicted as charged by a jury:

	Count
	Crime
	Standard Range plus enhancement
	Total

	VI
	Burglary 1 w/ FAE
	87-116 + 60
	

	VII
	Robbery 1 w/FAE
	129-171 + 60
	

	VIII
	Burglary 1 w/FAE
	87-116 + 60
	

	IX
	Robbery 1 w/FAE
	129-171 + 60
	

	X
	Burglary 1 w/FAE
	87-116 + 60
	

	XI
	Robbery 1 w/FAE
	129-171 + 60
	

	
	Total enhancement time: 300 months
	Total standard range:
	429-471 months
(35.75-39.25 years)



The robberies were not crimes of impulse.  They were pre-planned, coordinated attacks on female victims, whereby the women were threatened with guns and bound with zip ties.  Castellon had many opportunities to cease his involvement, but instead he chose to repeatedly victimize women in his community for his own profit.  Nonetheless, the State recognized the mitigating factor of Castellon’s young age, and the parties negotiated a resolution, based in large part on his youthfulness.  Castellon pled guilty to three counts of first-degree robbery (with just one firearm enhancement) and one count of first-degree burglary (with no enhancements). 
Under the plea contract, Castellon’s standard ranges and sentencing exposure was greatly reduced:

	Count
	Crime
	Standard Range plus enhancement
	Total

	I
	Robbery 1
	77-102
	

	II
	Robbery 1
	77-102
	

	III
	Burglary 1
	57-75 
	

	IV
	Robbery 1 w/FAE
	77-102 + 60
	

	
	Total enhancement time: 60 months
	Total standard range:
	137-162 months
(11.41-13.5 years)



The parties agreed to a mid-range sentence recommendation of 144 months (12 years). Castellon was thus assured of a sentence that was three times lower than he faced following conviction as charged (11.5 to 13.5 years rather than 35 to 39 years).  
In his sentencing memorandum, Castellon’s attorney noted that, “The primary reason for the agreed recommendation is that Mr. Castellon is a 17 year old young man with absolutely no criminal history.”  Counsel referred to Castellon’s youth repeatedly, highlighting the precise qualities of youth that Castellon now demands the court to consider anew at a resentencing hearing.  For instance, counsel discussed the peer pressure on Castellon from his older co-defendants, his desire to be friends with them, his use of marijuana and alcohol, and his difficulty standing up for himself.  Counsel closed his sentencing brief by asking the court to “consider the defendant’s young age” as a significant mitigating factor justifying the recommended sentence. See Attached Exhibit A (Defendant’s Sentencing Memo).  
	At the sentencing hearing, the State explicitly agreed with Castellon’s attorney that the significant reduction of charges was based on Castellon’s youth, telling this Court, “Given Mr. Castellon’s age and lack of criminal history, we pled him out to an agreed 12 years.”  See Attached Exhibit B, at pg. 1 (Transcript of Sentencing Hearing).  The State went on to make clear that the case had been “highly negotiated,” and that the agreed recommendation was appropriate in light of how much time Castellon would otherwise face after a trial.  Id. at pg. 3. Castellon himself addressed the court, admitting the “mistakes” he’d made and his desire to make himself a better person for his family.  Id. at 6.  
	When imposing sentence, this Court referenced the defendant’s youth and many of the marks of youthfulness that Castellon is urging this Court to consider all over again at a new sentencing hearing.  The court noted that the defendant “got mixed up with the wrong group of friends,” didn’t have a “lot of social support at school,” and was subject to peer pressure and group influence.  Sentencing Transcript, at pgs. 8-9.  Nevertheless, this Court contrasted Castellon’s youthfulness with the maturity of the crimes he had committed, noting that the crimes
[t]hat took place here, took a fair amount of planning, fair amount of cooperation with others, and I think rightly, really terrified a number of people…these are crimes that are occurring in their homes. .. And they were made to feel absolutely terrified. They were bound and had duct tape over their mouths…It’s also unfortunate, Mr. Castellon that this isn’t one of those things where you had no idea what was going on, or I didn’t know he had a gun, or these kinds of things. This was all planned.  And the plan was done over and over again.
	
Id. at 8

	When imposing sentence, this Court weighed the defendant’s youthfulness, the severity of the crime, and the benefit to him of the plea agreement, concluding, “I am going to exercise my discretion by adopting the agreed recommendation as my own.  I’m certainly not going to impose more than those 84 months . . . that is consecutive though, however, to the 60-month enhancement that the Court needs to impose because of the weapons enhancement.”  Sentencing Transcript, at pg. 10.
III.	ARGUMENT
a. This Court Should Stay Consideration of Castellon’s Resentencing Request.
Castellon’s CrR 7.8 motion is based on the recent decisions of the Washington Supreme Court in Ali and Domingo-Cornelio.  The State of Washington, represented in those cases by the King and Pierce County Prosecuting Attorneys, respectively, filed petitions for certiorari in the United States Supreme Court on December 16, 2021.  Defense counsel for Domingo-Cornelio and Ali must respond to the petitions by February 19, 2021.  The State will reply by rule within 10 days of that date.  The Supreme Court sends the petition, the brief in opposition, and any reply to the conference “no less than 14 days after the brief in opposition is filed.”  Rule 15.5.  Conferences are currently set for March 5, 19, and 26.[footnoteRef:2]  Thus, the State expects that the Supreme Court will either grant or deny the petition for certiorari in March 2021. [2:  https://www.supremecourt.gov/casedistribution/casedistributionschedule2020.pdf
] 

The State respectfully requests that this Court exercise its authority to stay consideration of Castellon’s motion for resentencing until the United States Supreme Court has decided whether to accept certiorari in Ali and Domingo-Cornelio.  See, e.g., State v. Lui, 179 Wn.2d 457, 467, 315 P.3d 493 (2014) (stay granted pending United States Supreme Court review); State v. Martinez-Leon, 174 Wn. App. 753, 755, 300 P.3d 481 (2013) (same).   
In Ali and Domingo-Cornelio, the Washington Supreme Court waded into a deep national controversy regarding the scope of Graham v. Florida, 560 U.S. 48, 130 S. Ct. 2011, 176 L. Ed. 2d 825 (2010), and Miller v. Alabama, 567 U.S. 460, 132 S. Ct. 2455, 183 L. Ed. 2d 407 (2012).  In Graham, the Court held that the Eighth Amendment forbids juvenile offenders from being sentenced to life in prison without parole (LWOP) for a nonhomicide offense.  560 U.S. at 82.  The Court explained that for juvenile offenders, LWOP sentences “share some characteristics with death sentences that are shared by no other sentences.”  Id. at 69.  Two years later, Miller held that the Eighth Amendment also forbids mandatory LWOP sentences for juvenile homicide offenders.  567 U.S. at 477.  The Court emphasized that its ruling was premised on the notion that “this lengthiest possible incarceration” is particularly harsh when imposed on a juvenile offender.  Id. at 475. 
	State and federal courts are conflicted regarding the object of Graham and Miller.  Many have held that the Eighth Amendment prohibition only applies to actual LWOP sentences for nonhomicide convictions and mandatory LWOP for homicide convictions.[footnoteRef:3]  Numerous other state and federal courts have held that Graham and Miller also prohibit de facto LWOP sentences.[footnoteRef:4]      [3:  E.g., United States v. Sparks, 941 F.3d 748, 754 (5th Cir. 2019) (holding that “[g]iven Miller’s endorsement of ‘a lengthy term of years’ as a constitutional alternative to life without parole, it would be bizarre to read Miller as somehow foreclosing such sentences.”), cert. denied, 140 S. Ct. 1281 (2020); Bell v. Uribe, 748 F.3d 857, 869 (9th Cir. 2013) (holding that Miller was not implicated by LWOP sentence, where sentencing scheme afforded judge discretion), cert. denied, 135 S. Ct. 1545 (2015); State v. Ali, 895 N.W.2d 237, 246 (Minn. 2017) (holding that Miller does not apply to consecutive life sentences with possibility of release after 30 years), cert. denied, 138 S. Ct. 60 (2018); Vasquez v. Commonwealth, 781 S.E.2d 920, 925-26 (Va. 2016) (Graham does not apply to term-of-years sentences for nonhomicide offenses that when aggregated exceed the offender’s life expectancy), cert. denied, 137 S. Ct. 568 (2016).
]  [4:  E.g., Carter v. State, 192 A.3d 695, 725 (Md. 2018) (holding an aggregate sentence of 100 years, with eligibility for parole after 50 years, is a de facto life sentence in violation of Graham); People v. Contreras, 411 P.3d 445, 449 (Cal. 2018) (noting the “tangle of legal and empirical difficulties” in defining life expectancy); State v. Shanahan, 445 P.3d 152, 159, 161 (Idaho 2019) (recognizing that “at some point on the sentencing spectrum” a lengthy sentence will come within the scope of Miller), cert. denied, 140 S. Ct. 545 (2019); United States v. Mathurin, 868 F.3d 921, 934-936 (11th Cir. 2017) (de facto LWOP comes within the scope of Graham, but a 50-year sentence for nonhomicide offense, with an opportunity to earn good time, does not violate Graham).
] 

	But in conflict with every state and federal court that has examined this Eighth Amendment issue, the Washington Supreme Court held in Ali and Domingo-Cornelio that Graham and Miller require an individual determination of proportionality before imposition of any sentence on a juvenile offender in adult court.  The Washington Court’s decisions are based solely on the federal constitution.  Because Ali and Domingo-Cornelio starkly conflict with Graham and Miller — as well as a formidable body of state and federal decisions — the State has petitioned the United States Supreme Court for certiorari.  
	Although the United States Supreme Court receives many petitions and denies most, this is precisely the type of conflict that the Court does accept.  As Justice Ginsberg explained, because the Court’s “principal job” is to keep the federal law uniform, about 70% of the cases the Court accepts in a typical year involve “splits of authority among either the Federal Courts of Appeals or state courts of final instance.”  Justice Ruth Bader Ginsburg, Address, Remarks and Addresses at the 71st ALI Annual Meeting 57 (1994).[footnoteRef:5]  See also City & Cty of San Francisco v. Sheehan, 575 U.S. 600, __, 135 S. Ct. 1765, 1774, 191 L. Ed. 2d 856 (2015) (expressing that  [5:  Available at: https://awpc.cattcenter.iastate.edu/2017/03/21/speech-at-the-annualdinner-of-the-american-law-institute-may-19-1994/ ] 

“certiorari jurisdiction exists to clarify the law.”); Stephen Shapiro, et al., Supreme Court Practice, 4-11, 11th ed. (2019) (relating that the Court often grants certiorari when there is a direct conflict regarding an issue of federal law).  Ali and Domingo-Cornelio involve widespread conflict in both the federal and state courts on a recurring issue of federal law. 
	Given that this is precisely the type of case that the Supreme Court is most likely to accept, a stay is warranted to avoid additional trauma to the victims and to avoid the burdens on this Court and the parties of relitigating the sentencing in this case eight years after it was settled by mutual agreement of the parties and by the ruling of the court.  
	Additionally, it is likely that the defendant will seek expert services to investigate and present arguments in mitigation based on his youth.  The State will have to meet those arguments.  Similar cases in a posture like this one will also be litigating similar motions.  The considerable expense and investment of time required to litigate these cases will tax the parties and this Court.  As this Court is well aware, there currently exists a backlog of approximately 6000 cases waiting processing for pleas, trials, and sentencings in the King County Superior Court.  It is not at all clear when that backlog will begin to subside.
	This case (and cases like it) have been final for years.  The defendant received precisely the sentence he bargained for.  The State’s best estimate is that the United States Supreme Court will decide to grant or deny the petitions in March or April.  If the Court denies certiorari, this Court can consider Castellon’s motion with all deliberate haste.  If, however, the Supreme Court grants certiorari and reverses the decision of the Washington Supreme Court, then the additional expense and burden of litigating a resentencing hearing will have been wasted.  For these reasons, a stay of proceedings will promote judicial economy and eliminate the possibility of a resentencing that the United States Supreme Court shortly thereafter determines is not consistent with the United States Constitution.  Finally, a short stay of proceedings will prevent the victims from needlessly reliving this trauma during a premature resentencing hearing.  

b. Alternatively, The Motion Should be Transferred to the Court of Appeals for its Consideration.

1.	Legal Standard.
A post-sentencing motion in the trial court to modify judgment is governed by CrR 7.8.  A CrR 7.8 motion is a collateral attack on the judgment and sentence.  See RCW 10.73.090(2).    Even if a CrR 7.8 motion qualifies for a statutory exception to the one-year time limit for collateral attacks, the superior court must still transfer it to the court of appeals for consideration as a personal restraint petition if the defendant fails to make a substantial showing that he is entitled to relief or that resolution of the motion will require a factual hearing.  CrR 7.8(c)(2); State v. Smith, 144 Wn. App. 860, 863, 184 P.3d 666 (2008). 
It is well-settled that relief by way of a collateral attack is extraordinary.  In re Pers. Restraint of Coats, 173 Wn.2d 123, 132, 267 P.3d 324 (2011); In re Pers. Restraint of Hagler, 97 Wn.2d 818, 824, 650 P.2d 1103 (1982).  Collateral relief is limited because it “undermines the principles of finality of litigation, degrades the prominence of the trial, and sometimes costs society the right to punish admitted offenders.”  Hagler, 97 Wn.2d at 824.  
In addition to specifically enumerated grounds, the superior court has authority to relieve a party from a final judgment for “[a]ny other reason justifying relief from the operation of the judgment.”  CrR 7.8(b)(5).  Relief under CrR 7.8(b)(5) is limited to extraordinary circumstances not covered by any other section of the rule.  State v. Brand, 120 Wn.2d 365, 369, 842 P.2d 470 (1992).  Final judgments should be vacated or altered only in the very limited circumstances “where the interests of justice most urgently require.”  State v. Shove, 113 Wn.2d 83, 88, 776 P.2d 132 (1989) (emphasis added).  Due to the importance of final judgments, “Modification of a judgment is not appropriate merely because it appears, wholly in retrospect, that a different decision might have been preferable.”  Id.
A personal restraint petitioner in the court of appeals is required to establish either actual prejudice or a fundamental defect resulting in a complete miscarriage of justice.  In re Pers. Restraint of Davis, 152 Wn.2d 647, 671-72, 101 P.3d 1 (2004) (quoting Cook, 114 Wn.2d at 813).  And as noted above, CrR 7.8(b)(5) authorizes relief from a final judgment only for extraordinary circumstances where the interests of justice most urgently require.  This Court must interpret CrR 7.8(b)(5) as authorizing relief on the same showing that is required of a personal restraint petitioner in the court of appeals.  Otherwise, any purported distinction would invite return to the haphazard procedures of the past where litigants would bring actions in different courts seeking varying standards of review.  If there is to be a single remedy, then a collateral attack must be subject to the same standards, regardless of which court receives it.  Differing standards would undercut the intent for a single unitary postconviction remedy identified by our state supreme court’s cases.  Castellon must establish actual prejudice from his alleged Eight Amendment sentencing error.[footnoteRef:6]  In re Pers. Restraint of Meippen, 193 Wn.2d 310, 440 P.3d 978 (2019). [6:  To be clear, the State’s position is that Houston-Sconiers is not material to Castellon’s sentence regardless of whether it is a significant, retroactive change in the law under Ali.  Castellon’s 12-year prison sentence assures that he will be released well within his lifetime and therefore does not implicate the Eighth Amendment’s prohibition against cruel and unusual punishments.  The State recognizes that Ali and Domingo-Cornelio disagree and that this Court is bound by those decisions.  The State makes this argument to preserve it.  ] 


2. Castellon Has Failed to Establish Prejudice.    

It is Castellon’s burden to “demonstrate by a preponderance of the evidence that he was actually and substantially prejudiced” by the sentencing court’s failure to recognize the full extent of its discretion.  Domingo-Cornelio, 196 Wn.2d at 267.  
Castellon alleges that recent changes to the law demand that this Court hold a resentencing hearing to consider the mitigating qualities of youth with the discretion to impose a new sentence untethered from the SRA.  But the mitigating factor of Castellon’s youth was already considered and accounted for in both his plea bargain and his sentence.  The plea agreement greatly reduced the number of charges Castellon faced and lowered the standard sentencing range threefold — from a minimum of 35 years to an agreed 12 years.  As stated in both parties’ sentencing recommendations and noted by the court at sentencing, this reduction was based largely on the defendant’s youthfulness.  While Ali and Domingo-Cornelio may require retroactive resentencing for those juvenile offenders whose youth was not originally considered, Castellon does not fall within that category.  Because Castellon’s sentence already reflects the mitigating fact of his youthfulness, he cannot establish the prejudice necessary for collateral relief.  
Moreover, if this Court were to order a new sentencing hearing, Castellon would be bound by the plea agreement to maintain his original sentencing recommendation — a recommendation that he negotiated for based largely on the mitigating qualities of his youth.  Any new evidence of diminished culpability that Castellon might present would have to be limited in scope to evidence establishing that his diminished culpability warrants the 12-year sentence he must advocate for.  Of course, Castellon’s motives are transparent: he hopes to present evidence to this Court that would convince it to impose an even lower sentence than the recommended sentence he would pay lip service to.  The State, on the other hand, has already reduced and dismissed charges, and it did so in exchange for Castellon’s promise to advocate in good faith for a 12-year sentence.  A new sentencing hearing under these circumstances would undercut the validity of the plea contract and the benefit the State received from it. 
Moreover, even if this Court did not appreciate the full extent of its discretion under Houston-Sconiers, Castellon fails to establish by a preponderance of the evidence that his sentence would have been shorter if this Court had the benefit of the Houston-Sconiers decision.  See Ali, 196 Wn.2d at 245 (prejudice established when petitioner met his burden to show that it was more likely than not the court would have imposed a shorter sentence had it properly understood its discretion).  The sentencing court agreed with the parties’ presentation about Castellon’s youthfulness, noting many of the attributes discussed in Ali and Houston-Sconiers.[footnoteRef:7] In fact, this Court weighed Castellon’s youth and lack of criminal history against the pre-planned nature of the crime, noting that he knew what was going on because it was all planned, and that the “plan was done over and over again.”  The court weighed the defendant’s impetuosity, immaturity, and extent of his involvement and found that a mid-range sentence was appropriate.  Acknowledging that much of the information on youth had already been accounted for in the plea bargain, but also acknowledging its discretion, the court did not order a low-end sentence.  As in Meippen, an argument that this Court would have imposed a lower sentence rests on speculation about mere possibilities.  There is nothing in the record here suggesting prejudice:  “[A]lthough there is a mere possibility that the trial court could have departed from the SRA in light of Houston-Sconiers, mere possibilities do not establish a prima facie showing of actual and substantial prejudice.”  Meippen, 193 Wn.2d at 317.  [7:  These include immaturity, failure to appreciate risks and consequences, nature of the juvenile’s surrounding environment and family circumstances, extent of juvenile’s participation in the crime, peer pressure, and factors that support rehabilitation. Houston-Sconiers, 188 Wn 2d at 23.] 


3. Castellon’s Argument that Prejudice is Established by Virtue of the Error Itself Should be Rejected. 

By arguing that he was prejudiced solely by this Court’s failure to recognize its discretion or its alleged failure to consider youth, Castellon advocates for a standard that equates error with prejudice.  That argument should be rejected.  
Evidence that some juvenile brains are biologically less developed and that some juveniles are, more impulsive, more susceptible to influence, and possess a greater capacity for change, does not automatically warrant a mitigated sentence for juveniles committing the most serious crimes — certainly not for crimes that reflect significant planning, sophistication, preparation, and deliberate forethought, as this court found as to this defendant.  And not every juvenile offender can demonstrate that transient immaturity contributed to his crime and that he is capable of change or likely to be rehabilitated.  Thus, proof that youth was not as fully considered as was humanly possible is not in itself proof that the juvenile would have received a lower sentence.
To conclude that prejudice flows from the error, this Court would have to hold that a juvenile is automatically entitled to a mitigated sentence by virtue of his age alone.  But the Eighth Amendment requires more than a showing that a juvenile possesses the “hallmark features of youth.”  Under Miller, supra, the question is whether the juvenile offender’s crime reflected transient immaturity.  State v. Ramos, 187 Wn.2d 420, 436, 387 P.3d 650 (2017).  Miller required that a sentencing court must, before imposing a life sentence, consider the offender’s “chronological age and its hallmark features,” and other factors including “the circumstances of the homicide offense,” in assessing the offender’s culpability.  567 U.S. at 477-78.  The notion that age alone is necessarily mitigating is not supported by Miller or any of its progeny.  The legislature and appellate courts have recognized that youthfulness can be mitigating.  But it does not follow from logic, or experience, or science, or law that youthfulness always demands a lower sentence.  It simply cannot be said that the penological justifications for every adult sentence — regardless of length — collapse due to the distinct attributes of youth.  Houston-Sconiers, while requiring that sentencing courts “must consider mitigating qualities of youth at sentencing and must have discretion to impose any sentence below the otherwise applicable SRA range and/or sentence enhancements,” does not require that sentencing courts must go below the range.  188 Wn.2d at 21.
Moreover, a per se prejudice rule fails to account for the large percentage of cases — like this one —  in which juvenile offenders accepted favorable plea offers to reduced and/or dismissed charges in exchange for their agreements that a standard-range sentence was appropriate, or in which they pled guilty in exchange for an agreed mitigated sentence.  These agreements are often entered into because of the defendant’s youthfulness.  It cannot be said that those juveniles, who would have faced much greater punishment without the plea agreement, were prejudiced if the sentencing court accepted the agreed resolution suggested by the parties and did not sua sponte lower the sentence even further.  
Here, Castellon negotiated a significant reduction because of his youthfulness, as all parties discussed at sentencing.  The State dismissed multiple class-A felonies and firearm enhancements, and Castellon agreed not to recommend a sentence other than the greatly reduced one that he bargained for.  Having received a significant benefit based on his youth, he cannot now complain that the resolution and sentence he agreed to is an extraordinary circumstance warranting relief.  

IV.	CONCLUSION

Years after he entered a favorable plea agreement to reduced charges and agreed that a 12-year sentence was appropriate, Castellon argues that he is entitled to be sentenced all over again in a manner that is fundamentally at odds with the agreement he entered.  Castellon got exactly what he bargained for — a 12-year sentence instead of 35- or 39-year sentence.  
The State respectfully requests that this Court stay the motion pending consideration of the petitions in Ali and Domingo-Cornelio, or to transfer it to the Court of Appeals.

	Signed and dated this 29th day of January, 2021
DANIEL T. SATTERBERG
King County Prosecuting Attorney


_______/s/_________________________
Karissa L. Taylor, WSBA# 31563
Senior Deputy Prosecuting Attorney
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