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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR THE COUNTY OF KING

	STATE OF WASHINGTON,
Plaintiff,
vs.
KEVIN DEJESUS CASTELLON
Defendant
	Case No.: 12-1-06054-8
REPLY TO STATE’S RESPONSE TO DEFENDANT’S MOTION FOR RELIEF FROM JUDGMENT PURSUANT TO CRR 7.8 AND STATE’S MOTION FOR STAY OF PROCEEDINGS



The holding in Houston-Sconiers cemented the decade-long scientific adaptations in court understanding of children’s neurological development, underscoring a need to regard the culpability and potential of rehabilitation of children instead of sentencing them as if they were merely small adults. 
As much as the state seeks to portray Houston-Sconiers and its progeny as hardly modifying the process necessary for deciding Castellon’s sentence, the fact remains that the law regarding the treatment of juveniles has changed dramatically since Castellon was sentenced before this Court some eight years ago. 
In fact, if prosecuted today, Mr. Castellon's original crimes would not automatically subject him to adult court nor would there be a discretionary decline hearing. When he was 17 years old, Mr. Castellon was charged with three counts of first-degree robbery and first-degree burglary. He was subject to the exclusive jurisdiction of the adult court because, at the time, robbery 1 required auto-decline of juvenile court jurisdiction for youth ages 16-17. Dkt 1. 
In 2018, however, the legislature revised the law relating to the transfer of youth from the juvenile justice system to the adult criminal justice system. S. B. Final Rep. 65-6160, 1st Sess., at 2 (Wash. 2018).[footnoteRef:2] Robbery 1 was transferred to the exclusive original jurisdiction of juvenile court when committed by a youth aged 16 or 17. See RCW 13.04.030(1)(e)(v).  [2:  The changes were aimed at rehabilitating young defendants, reducing recidivism, and reducing racial disparities in sentencing. Sara Jean Green, “‘Seismic shift’: New Law Will Reduce Number of Juveniles Sent to Adult Court in Washington State,” Seattle Times, April 2, 2018.] 

Further, while discretionary decline hearings were previously unlimited, the 2018 changes restricted discretionary decline hearings to (1) youth ages 15 and older charged with a serious violent offense, or (2) youth ages 14 or younger charged with murder 1 or 2. RCW 13.40.110. Neither of Mr. Castellon’s offenses are serious violent offenses. See RCW 9.94A.030(46). As such, if prosecuted today, the juvenile court would have had exclusive jurisdiction over Mr. Castellon’s case at the time charges were filed, underscoring the extent to which judicial treatment of youth has changed since Mr. Castellon was handed down his original sentence. 
A. A New Sentencing Hearing is Required Before This Court. 
1) Material change of law justifies relief under CrR 7.8.  
	The material change in the law in Houston-Sconiers applies retroactively to Castellon.  Matter of Ali, No. 95578-6, 2020 WL 6128059, at *1 (Sept.  17, 2020) (“We hold that Houston-Sconiers constitutes a significant and material change in the law that requires retroactive application.”)    
	“Unless the court meaningfully considers youth and knows it has absolute discretion to impose a lower sentence, we cannot be certain that an adult standard range was imposed appropriately on a juvenile under Houston-Sconiers.”  In re Personal Restraint of Domingo-Cornelio, No. 97205-2, slip op., 2020 WL 6128068 at *5-6.  (Wash. Sept. 17, 2020). 
To substantiate its argument that relief under CrR 7.8(b)(5) is so extraordinary as to be precluded in this case, the state cites dicta from two cases: State v. Brand and State v. Shove. However, the court’s bases for denying relief in both Brand and Shove are entirely unrelated to the present case. In Brand, the court held that CrR 7.8(b)(5) motions provide relief only in “extraordinary circumstances not covered by any other section of the rule.” State v. Brand, 120 Wash. 2d 365, 369, 842 P.2d 470, 472 (1992) (emphasis added).[footnoteRef:3] Unlike the petitioner in Brand, Mr. Castellon has not filed any previous motions for relief from judgment. Further, the circumstance giving rise to his motion—that significant changes in the law governing sentencing considerations for juveniles in adult court entitle him to a new sentencing hearing—are not covered under any other section of the rule.  [3:  According to this principle, the court denied relief because the petitioner had previously filed an unsuccessful petition for personal restraint under CrR 7.8(b)(2) on similar grounds as those alleged in the CrR 7.8(b)(5) petition, violating RCW 10.73.140’s ban considering multiple personal restraint positions. Id.] 

In Shove, the Washington Supreme Court reversed the trial court’s modification of the defendant’s sentence because the basis for the modification—that the original sentence caused potential economic loss to the defendant—was purely discretionary. State v. Shove, 113 Wash. 2d 83, 89, 776 P.2d 132, 135 (1989). The court concluded that “modification of sentences is inappropriate where trial courts to exercise discretion without any criteria to guide their decisions.” Id. Dissimilar to the defendant in Shove, Mr. Castellon is entitled to resentencing precisely because of changes in constitutional sentencing standards. Houston-Sconiers was significant enough to warrant retroactive application, constitutionally mandating courts grant requests for consideration of modification in certain cases. See Matter of Ali, 196 Wn.2d 220, 225 (“The Eighth Amendment to the United States Constitution requires our criminal justice system to address [children’s] difference when punishing children.”) 
2) Castellon has shown prejudice. 
Domingo-Cornelio holds that prejudice has been established “when a sentencing court fails to consider mitigating factors relating to the youthfulness of a juvenile tried as an adult.”  Domingo-Cornelio, at *5.   
Here, the sentencing Court was not required to – and thus did not – impose a sentenced that reflected consideration of Castellon’s “immaturity, impetuosity, and failure to appreciate risks and consequences,” or the nature of Castellon’s “surrounding environment and family circumstances,” the way “peer pressures may have impacted him” and “factors suggesting that the youth might be successfully rehabilitated.”  Ali, at *10, citing Houston-Sconiers, 188 Wn.2d at 23.  
3) A transfer to the Court of Appeals is inappropriate. 

This case falls under an exception to the one-year time limit for collateral attack. The time limit specified in RCW 10.73.090 does not apply when the motion is based on a significant change in the law, whether substantiative or material, which is material to the sentence such that the court has authorized retroactive application. RCW 10.73.100(6). Houston-Sconiers constituted a significant change in the law for purposes of RCW 10.73.100(6). In re Marshall, 10 Wash. App. 2d 626, 638, 455 P.3d 1163, 1170.
Judge Schubert imposed the sentence in this case in 2013. Because Castellon’s argument is based on a reasonable probability of a different sentenced based on increased discretion, the sentencing judge is the most apt person to make that judgment.  CrR 7.8(c)(2) require transfer to the Court of appeals unless a defendant – as Castellon has – made a substantial showing that he is entitled to relief.   
Given the fact-intensive nature of sentencing generally and this case specifically, an appellate court is not in a better place to decide prejudice than this court. 	Alternatively, if this Court believes a resolution of the pending motion requires a factual hearing, then, too, transfer is inappropriate. 
B. The State’s Motion for Stay Should be Denied.
The court grants certiorari to less than 1% of the cert petitions filed each term. Supreme Court Procedure, SCOTUSblog, https://www.scotusblog.com/reference/educational-resources/supreme-court-procedure/.  
RAP 12. 6 provides the appellate court “will not stay issuance of the mandate for the length of time necessary to secure a decision by the United States Supreme Court on an application for review.” Given that a certificate of finality cannot be stayed when a certiorari petition is filed, this Court should not stay another case pending that discretionary decision by the United States Supreme Court.
The cases cited by the State in support of a stay do not control here and are inapposite. In Lui, the court was confronted with a question of when the confrontation clause requires testimony from lab analysts who conduct forensic tests on evidence.  In that case, the court accepted review and heard oral argument but stayed the decision pending the United States Supreme Court’s pending decision in a case before that court.  State v. Lui, 179 Wn.2d 457, 467, 315 P.3d 493, 497 (2014). 
Similarly, in State v. Martinez-Leon, the court stayed an appeal arguing Padilla was retroactive pending a decision on that same issue in a case the United States Supreme Court had accepted in Chaidez v. United States.  174 Wn. App. 753, 755, 300 P.3d 481, 482 (2013) 
Here, there is no forthcoming decision as the case that has not even been accepted. The State argued that Castellon would likely seek expert services to investigate and present arguments in mitigation based on youth.  That is not the case – Castellon is prepared to proceed to sentencing in February.[footnoteRef:4]   [4:  Castellon does not concede the State’s argument (i.e., expense of experts justifies delay), it is simply inapplicable here. ] 

As stated in the initial pleadings, Castellon is not projected to be released from DOC until August 5, 2022.  Castellon is caged – separated from his family since a teenager – at Coyote Ridge Corrections Center.  He remains at that facility as COVID-19 infects prisoners and staff.  Within the last 30 days, 43 new prisoners have been infected.  Two people have died at Coyote Ridge under DOC’s care because of COVID-19. https://www.doc.wa.gov/corrections/covid-19/data.htm/. The deaths prompted an internal ombuds investigation, the final report of which is available at https://oco.wa.gov/sites/default/files/CRCC%20Outbreak%20Investigation%20Final.pdf.   
The State summarily posits that “a short stay of proceedings will prevent the victims from needlessly reliving this trauma during a premature resentencing hearing.”  State’s Response, p.9).  
Victims are not monoliths. Instead of reporting back on the specific position of the victims in this case (who were not present at and did not make comments during the sentencing hearings of Castellon or any co-defendant), the State makes assumptions about the victims’ desires for its own purposes, arguing that resentencing should be delayed because of a speculative traumatization. 
But the Washington State Constitution does not give the State the right to speak for victims when they have decided not to speak for themselves and when they have not requested the State's assistance in otherwise communicating with the court. State v. MacDonald, 183 Wn.2d 1, 21, 346 P.3d 748, 758 (2015), as corrected (Apr. 13, 2015).    
Notably, Kevin Castellon is Latino.  In a concurring opinion, Justice Yu, joined with Justices Gonzales and Madsen cautioned on the system’s disparate impact on youth of color: 
When considering life sentences, it is also important to recognize the disparate impacts that the criminal justice system has on people of color.  This necessarily results in disparate impact on the imposition of life sentences.  One size fits all approaches to sentencing reveal the institutional and systemic biases of our society. The effects of disproportionate enforcement of criminal laws against people of color, especially African Americans, will continue – exaggerated by laws that limit the discretion of trial judges in sentencing decisions. We can and must avoid the imposition of a cruel punishment by providing an opportunity for release to every convicted defendant.  

State v. Moretti, __ Wn.2d ___, (No. 95263-9)(Aug. 15, 2019).

C. A Plea Agreement Between the State and the Defense and Does Not Constrain This Court’s Duty to Conduct a Full Sentencing Hearing. 

Under the due process clause of the federal and state constitutions as well as RCW 9.94A.431, a defendant is entitled to have their sentence meaningfully considered by the court. 
The mere fact that the state believes that Mr. Castellon’s plea deal was “light” has no bearing on Mr. Castellon’s rights nor the court’s obligations in sentencing. Prosecutors are not arbiters in criminal proceedings; criminal defendants have a constitutional right and statutory right to be sentenced by the court. 
Every defendant in Washington is afforded due process of law. U.S. Const. amend. VXIV; Wash. Const. art. I, § 3. A fundamental part of procedural due process is the right to be heard “in a meaningful manner.” Downey v. Pierce County, 165 Wn.App. 152, 165, 267 P.3d 445 (2011) (internal quotations omitted). Under this principle, every defendant is entitled to request a lawful sentence and to actually have that proposed sentence meaningfully considered by the court. State v. Grayson, 154 Wn. 2d 333, 342, 111 P.3d 1183 (2005).
As such, the court is not in any way bound by a plea agreement reached between the state and a defendant. RCW 9.94A.431(2). A trial court has the ultimate authority to reject a plea agreement if the agreement “is inconsistent with the interests of justice or with prosecuting standards” and the state has a statutory duty to inform the defendant of the non-binding nature of any plea agreement entered between the parties. RCW 9.94A.431(2). 
D. A Resentencing Hearing Is Not a Redundancy or Perfunctory.  
	In an analogous setting, State v. Delbosque, ___ Wn.2d ___ (No. 96709-1)(Jan. 30, 2020)(J. Yu, 9-0), the Washington Supreme Court, for a defendant resentenced under Miller, noted that “predicting a juvenile’s future dangerousness is extremely difficult…For this reason, resentencing courts must consider the measure of rehabilitation that has occurred since a youth was originally sentenced to life without parole.”  
The Court found that the sentencing court failed to acknowledge evidence supporting the defendant’s capacity for rehabilitation and change, at odds with the Miller requirement to consider mitigating factors that account for the diminished culpability of youth,” including “the youth’s chances of becoming rehabilitated.”  Id.; see also e.g. State v. Alltus, ___ Wn.App. ___ (Div. III)(No. 35677-3)(Aug. 22, 2019).  
	Here, of course, to properly re-sentence Mr. Castellon, the Court must be apprised of his rehabilitation since it originally sentenced him.  See e.g., Appendix A. 

DATED this 2ND day of February 2021.
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