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DNA Exonerations in the United States

1989 The first DNA exoneration took place

375 DNA exonerees to date

37 States where exonerations have been won

5,284 Total number of years served

26.6 Average age at the time of wrongful conviction

43 Average age at exoneration

14
Average number of 
years served

Source: Innocence Project



ALL Exonerations in the United States

1989 Data begins with the first DNA exoneration

3,299 Exonerations to date (DNA and Non-DNA)

50+ All 50 States + DC, Guam, and Puerto Rico

28,150 Total number of years lost

47 Years served by Anthony Mazza (MA - 2021)

? Misdemeanors and Pleas

9
Average number of 
years served

Source: National Registry of Exonerations



WashIP Clients
26 Freed, Exonerated, and 

Still Fighting

10 Non-DNA Exonerations 
5 DNA-based Exonerations
9 Freed Clients
2 Freed + Still Fighting



RIGHTING WRONGFUL CONVICTIONS



Case in Point: Washington Mistaken Eye-ID Exonerations

Alan Northrop Larry Davis



Evidence of Bias…







The Science of Eyewitness 
Memory





How Does Memory Work? 
One Conceptualization…

Eye = Lens
Ear = 

Microphone

Optic Nerve = 
Video Cable 
to the Brain

Memory 
Trace = 

Recorded 
Videotape

Recollection = 
Playback

Forgetting = 
Can’t find the 

spot in the 
Videotape

Lora Levett, Ph.D., UF, 2022
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Encoding

acquisition of 
new 

information

Storage

maintenance 
of encoded 

memory

Retrieval

recalling 
memory for 

use

Estimator 
Variables

System
Variables

Lora M. Levett is an Associate Professor of Criminology, Law and Society, UF



View a lineupWitness event Witness response

Witnessing conditions 

Witness characteristics 

Culprit characteristics 

Sequential v. Simul. 

Administrator influence 

Culprit presence 

ID decision 

Confidence statement 
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Estimator Variables at Encoding
Viewing Conditions: Distance, Lighting, Duration

Disguise

Multiple Perpetrators

Weapon Focus

Stress

Own-Race Bias (Cross-Race Effect)
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Estimator Variables at Storage

Post-Event Information

Retention Interval
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Estimator Variables at Storage

Post-Event Information

Retention Interval



The Forgetting Curve
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2020:
Scientists 
updated 
best 
practices for 
conducting 
lineups
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Four recommendations kept

Unbiased 
Instructions

Fair lineup 
composition

Double-blind
Administration

Confidence 
statement

100%

43
Kovera, 2022



MINIMUM Standards - WAPA, WASPC, State



MINIMUM Standards for Collecting Evidence

1. Selecting the Appropriate Identification Procedure
a. ONE trip to the well

2. Select the Appropriate Fillers
a. Match to the description, don’t let anyone stand out, 

3. Minimize Suggestiveness (or perceived suggestiveness)
a. BLIND (or blinded) administration

4. Properly Instruct Witnesses
a. Don’t assume I know who it is, Not choosing is an option, 

5. Avoid Witness Contamination
a. Separate multiple witnesses, no post-identification feedback

6. Document the Procedure
a. Video best, audio second, written third



Temple University Beasley School of Law, 2022

Challenging Eyewitness         
Identification Evidence



The Current Two-Part Test for Suppression

1. Was the procedure unnecessarily suggestive?

1. If so, did the suggestive procedure give rise to a  
substantial likelihood of irreparable 
misidentification.

State v. Vaughn, 101 Wn.2d 604, 607, 682 P.2d 878 (1984)
Manson v. Brathwaite, 432 U.S. 98, 97 S. Ct. 2243, 53 L. Ed. 2d 140 (1977)

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118813&pubNum=0000708&originatingDoc=Ib2f961ffe3b711ecbf1bf0edb1579c26&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=d0b79d78880d4fffaa7fbff126631f83&contextData=(sc.RelatedInfo)


What’s Impermissibly Suggestive?

• Your client’s face is noticeable larger that the others

• Lighter background than others
• Your client is the only person in the procedure with  facial 

hair
• Your client’s skin tone is noticeable lighter or darker than the 

others 

NOTE: Adjustments officers make to control for inconsistent features don’t work.



The Biggers Factors

1. The opportunity of the witness to view the criminal at the time 
of the crime

2. The witness' degree of attention

3. The accuracy of the witness' prior description

4. The level of certainty demonstrated by the witness at the 
confrontation, and

5. The length of time between the crime and the confrontation



Problems with the Current Two-Part Test 

1. Suggestiveness prong ignores the quality of the witness’s 
memory

2. Ignores suggestion from non-state actors

3. Reliability inquiry ignores the effect of suggestion

4. Self-reporting is subjective and can be unreliable

5. Most of the reliability factors are poorly correlated with accuracy

6. Does not explicitly name some important reliability factors

7. It’s not practical



When to Seek Help From 
an Expert 



Seek an Expert When the Case 
Involves:

● Certainty v. Accuracy
● Weapon focus
● Own-race bias
● Multiple identification procedures
● Unconscious transference



Working With an Expert

1. Check your discovery rules
2. Rehearse with your expert witness
3. Ask your experts what areas they’re least     

comfortable with
4. Assume that your adversaries have transcripts from 

previous testimony



Shifting Social Science



State v. Derri, 199 Wn.2d 658 (2022)
“[M]istaken eyewitness identification is a leading cause of wrongful conviction.”

We hold that when a trial court uses the Brathwaite test, it must apply relevant, widely 
accepted modern science on eyewitness identification at each step of the test. See State v. 
O'Dell, 183 Wash.2d 680, 695, 358 P.3d 359 (2015) (court may adapt legal frameworks by 
considering “advances in the scientific literature”); State v. Bowman, 198 Wash.2d 609, 633, 498 
P.3d 478 (2021) (Yu, J., concurring) (court should look to “empirical data ... to support and 
expand on our jurisprudence where appropriate”); *676 Wyman v. Wallace, 94 Wash.2d 99, 102, 
615 P.2d 452 (1980) (“[A] court can take notice of scholarly works, scientific studies, and social 
facts.”)

https://1.next.westlaw.com/Document/I12714710f31111ec8ecdee2cbc28c4fd/View/FullText.html?transitionType=Default&contextData=(oc.Default)


MOTION TO SUPPRESS EVIDENCE OF 
[WITNESS]’S EYEWITNESS 

IDENTIFICATION
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