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PRACTICE ADVISORY | Youth as Mitigation at Sentencing | 5.16.22
See also Miller Timeline
Since 2005, the United States Supreme Court and Washington Courts have issued several significant decisions holding that juveniles are different than adults and must be treated differently in the criminal justice system. This is especially true when it comes to sentencing them for their criminal conduct. In 2005 in the landmark case of Roper v. Simmons,
 the Court abolished the death penalty for juveniles, ruling that it was cruel and unusual punishment to impose capital punishment on anyone who was under 18 at the time of the offense. Five years later in 2010, the Supreme Court struck down mandatory life sentences for youth who commit non-homicide crimes in Graham v. Florida.
 In June of 2012, the Supreme Court ruled in Miller v. Alabama
 that mandatory life without parole is unconstitutional for juveniles convicted of homicide crimes.  

In 2015, in State v. Odell,
 the Washington Supreme Court held that a person’s youth and lack of full developmental maturity can be a basis for the court to depart from a standard range sentence, even if the individual had turned 18 prior to their offense. In 2017, in State v. Houston-Sconiers,
 the court held that trial courts have discretion to depart from mandatory sentencing terms when sentencing youth tried in adult court under the Sentencing Reform Act (SRA). 
After these landmark decisions, the Washington Supreme Court expanded its jurisprudence regarding sentencing of youth. The Court held that trial courts may depart from indeterminate sentences for sex crimes
 and from mandatory consecutive sentences
 The Court held that a life without parole sentence is unconstitutional when imposed on a youth
 and that a 46 year sentence is the equivalent of a life sentence.
 The Court also addressed the late adolescent (young adult) cohort, holding that a mandatory life without parole sentence for aggravated murder under RCW 10.95.030 is unconstitutional as applied to young adults who were 18-20 years old at the time of offense.
 The Court also held that when sentencing a person for crimes committed as a youth, trial courts must place greater weight on mitigating factors rather than retributive factors.

The courts, in reaching these decisions, relied upon research and science developed in recent years, demonstrating that the human brain is still developing and maturing, and not complete until a person’s mid-20’s. The same research also demonstrates that adolescent brains function very differently from mature adult brains. Some of the qualities and characteristics of youth are now understood by this new science to be attributable to developmental maturity, and most importantly, these traits and characteristics are transitory – youth will mature and outgrow them.    

The courts are not alone in recognizing this important difference. In Washington, the legislature noted this important research as well when legislators amended RCW 9.94A.540, the statute governing mandatory minimums for certain felony crimes.
 In response to Roper, the legislature added language to the statute, excluding declined juveniles from the requirement of mandatory minimums under the SRA.
 In 2013 and 2015, the legislature took additional steps to conform with the evolving US Supreme Court juvenile jurisprudence when it passed bills modifying sentences for youth sentenced for aggravated murder in the first degree and other crimes resulting in prison sentences exceeding twenty years.
 
Sentencing –Using “developmental maturity” as a reason to depart.
RCW 9.94A.535(1) lists numerous reasons the court can depart downward when sentencing in a felony matter. The list is illustrative only. An assessment of your client’s developmental maturity can be argued as a solid basis on its own to justify a departure.
 Be creative and argue that the facts of the case and evidence that fit into the research findings related to adolescent brain development. 
 Possible arguments include:

· Youth did not contemplate that his conduct would cause harm to another.  Youth are impulsive, so perhaps your client did not have time or the capacity to stop and think about his actions.  The teenage brain is like a highway under construction.  The frontal lobe (or the “CEO” of the brain) is still developing.  This area of the brain is responsible for throwing the brakes on bad ideas.  Youth are sensation seekers, and they are more driven by the prospect of a positive reward than deterred by negative consequences.  

· Youth acted under strong provocation. Youth are much less capable of assessing threats or risk and may overreact to a perceived threat.  Maybe the client overreacted to the perceived provocation of another?
· Criminal conduct was induced or facilitated by another. Adolescent youth are highly attentive to their peers, and more susceptible to negative peer influence than positive peer influence. Was the crime committed in a group? Was the youth being pressured by others to act? Youth are taught to acquiesce to authority. Was your client the youngest in a crowd following the lead of older or more mature kids?

· Criminal conduct was the result of circumstances unlikely to occur again. Youth are more likely to be transformed and rehabilitated and will grow up and out of their developmental deficits.

· Youth is likely to comply with the terms of probation. Discuss the maturation process: how the youth has done while the case was pending, either in custody or while released; show by behavior that the youth has matured since the offense.
· The sentence is not necessary to deter others. Because youth do not think about consequences before acting, a lengthy sentence is not a deterrent to others.. 
Youth are treated differently in other meaningful ways:
Remind the court of the ways our society recognizes that youth should be treated differently outside the criminal justice arena.  We treat them differently in these contexts because we don’t think they have the maturity necessary for certain actions or decisions. The same reasoning applies when considering culpability for criminal actions.

Youth –“Developmental maturity” argument does not end at age 18.

Because for many activities age 18 is the cutoff, the Supreme Court has been comfortable using 18 as the cutoff when considering appropriate sentences for the most serious sentences, but that doesn’t mean we should stop there. For some clients even over 18 the same arguments apply. This could be true into some clients’ early 20s, according to researchers. The Supreme Court recognized this in Roper v. Simmons: “The qualities that distinguish juveniles from adults do not disappear when an individual turns 18. By the same token, some under 18 have already attained a level of maturity some adults will never reach.” Roper, 125 S.Ct. at 1197

Practice Tip- Take a photo of your client as early as possible if your case may last for a while. Youth can physically mature and change rapidly in adolescence and may look much older by the time you are before the court, asking for leniency.  
Additional Resources/Further Reading:

See (and cite to) the Washington Supreme Court’s Juvenile Justice Symposium held on May 20, 2014. The first hour of presentation by Dr. B.J. Casey, an adolescent development research scientist, provides an overview of the adolescent brain research and findings. See more info, at The Washington Supreme Court Minority and Justice Commission Symposium page – then scroll down to 2014. This is a great resource to recommend to prosecutors or judges who do not have a solid understanding of the science.  
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� Legislative findings and intent following the statute specifically indicate the legislature relied upon the differences in adolescent brains when enacting this statute (effective in 2005). 


� The statute appears to exclude youth who have had a decline hearing, not those who are auto-declined, but the findings following the statute suggest that the intent was that all youth under 18 would be excluded from these minimums. Regardless, any “mandatory” sentence for youth sentenced under the SRA should be challenged under Graham.


� Often referred to as the Miller-fix, in response to Graham and Miller, the legislature passed bills providing for early release and the possibility of sentences less than life without parole for aggravated murder. See RCW 9.94A.730, RCW 10.95.030(3)


� An expert’s evaluation and opinion about your individual client is the most compelling evidence to support this conclusion.  RCW 9.94A.540(3) provides that youth charged as adults are not subject


� For example, RCW 9.94A.535(1)(a) (c),(d) and (e) could easily apply with a youthful client. 


� Military- will not accept anyone under 18; Contracts – cannot legally enter until age 18; Marriage- RCW 26.04.010 (must be 18, void if under 17, unless condition waived by superior court); Voting -Wash Constitution, Art VI, section 1 (must be 18 to vote); Driving laws restrict driving by age; DOC’s Risk Assessment tool –DOC’s static tool recently introduced accounts for age of probationer when assessing risk; Alcohol – must be 21 years old; Jury Service – RCW 2.36.070(1)(must be 18 to serve)


Firearms – RCW 9.41.040(2)(a)(ii) must be 18 to possess (except in limited circumstances set out in RCW 9.41.042)
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