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Technical Assistance Practice Advisory
October 20, 2014
INTERVIEW OF WITNESSES PRIOR TO TRIAL

Failure to investigate and interview witnesses can be a basis for ineffective assistance of counsel.  State v. Ray, 116 Wash.2d 531, 806 P.2d 1220 (1991) State v. Visitacion, 55 Wash.App. 166, 776 P.2d 986 (1989).  The right to have counsel prepare for trial includes the right to investigate the facts of a case.   St. v. Burri,  87 Wn.2d 175, 180, 550 P.2d 507  (1976).
Defendant has a right to an interview of a witness prior to trial.

However, we recognize that “the defendant's right to compulsory process includes the right to interview a witness in advance of trial.” State v. Burri, 87 Wn.2d  175, 181, 550 P.2d 507  (1976). Furthermore, to force a defendant to choose between the right to a speedy trial and the right to adequately prepared counsel because an interview has not occurred by the speedy trial expiration does materially affect a defendant's right to a fair trial such that prejudice results. See Michielli, 132 Wash.2d at 240, 937 P.2d 587 (citing State v. Price, 94 Wash.2d 810, 814, 620 O.2d 994 (1980)) 
State v. Wilson, 149 Wash.2d 1, 65 P.3d 657 (2003)
Prosecutor’s Obligation – No Impeding Access to Witness

CrR 4.7(a), CrRLJ 4.7 (a)  governs the prosecutors’ obligation under discovery.  The must provide the following prior to the Omnibus;

· names and addresses of all witnesses they intend to call at a hearing or trial as well as written or recorded statements and the substance of any oral statements

· any record of prior criminal conviction history known of the defendant and of any witness

CrR4.7(h) and CrRLJ 4.7(g) say the defense attorneys and prosecutor and their staff shall NOT advise persons other than the defendant having relevant material or information to refrain from discussing the case with opposing counsel or showing opposing counsel relevant material, nor shall they otherwise impede opposing counsel’s investigation of the case.  (The court can impose sanctions for “willful violation by counsel of an applicable discovery rule or an order issued pursuant thereto.”)

It is improper for a prosecutor to instruct or advise a witness not to speak with a defense counsel except when a prosecutor is present.  St. v Hofstetter, 75  Wash.App 390, 878 P.2d 474 (1994).
Witness reluctant:
CrR 4.6 provides that a deposition may be ordered “upon a showing that a prospective witness may be unable to attend or prevented from attending a trial or a hearing or if a witness refuses to discuss the case with either counsel and that his testimony is material and that it is necessary to take a deposition in order to prevent a failure of justice.”

Victim’s Rights 

In a case involving a violent or sex crime, the alleged victim has a statutory right to have a victim advocate or other support person of their choosing present for the defense or prosecutor interviews. The right applies if practical and if the presence of the advocate or support person does not cause unnecessary delay in the investigation or prosecution of the case. RCW 7.69.030(10).  
Ethics violation:

Bar Opinion 1020 makes clear it violates the ethics rules for the prosecutor to interfere with the defense attorney’s efforts to interview witnesses.

It is well established that neither the prosecutor nor the defense may obstruct an attempt by opposing counsel or their agent to communicate with a prospective witness. RPC 3.4(a) provides that a lawyer shall not: "Unlawfully obstruct another party`s access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value." A lawyer shall not counsel or assist another person to do any such act. RPC 8.4(a).

Remedy

· Put the prosecutor on notice you need their help getting a witness to cooperate, document by noting your communication with them in your file or better send them written correspondence.

· Put it in the court record that you are trying to interview witnesses and having difficulty, get the court to order the prosecutor to arrange an interview by a certain date.

· Read, provide a copy to the prosecutor, but don’t cite this UNPUBLISHED case:  St v. Taylor,  111 Wash.App 1039 (2002)(“The state wisely does not disavow all responsibility to assist in expediting defense interviews.  The trial court’s expectation that the State will cooperate with the defense in arranging such interviews is entirely reasonable.”)

· CrR 8.3b Motion to Dismiss when the State has notice and fails to assist you or, in the alternative, Motion to Suppress Witness Testimony.    See State v. Wilson,  149 Wn.2d 1, (2003) (in two combined cases prosecutors made sufficient efforts to produce a witness for a defense interview and although unsuccessful, not sufficiently egregious for a trial court to dismiss under CrR 8.3b, but trial court should have considered suppressing witness statements).
· As the court to order the witness to cooperate with the defense interview or face contempt of court.  
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