
Raising Race
ZAMORA AND MORE





“The devaluation and degradation of black lives is not a recent event. It is a 
persistent and systemic injustice that predates this nation’s founding.” 

Supreme Court Open Letter, 6/4/20



“The legal community must recognize that we all bear responsibility for this on-
going injustice, and that we are capable of taking steps to address it, if only we 

have the courage and the will.” 

Supreme Court Open Letter, 6/4/20





Supreme Court has addressed 
systemic racism by:

 Extending GR 37 standard to other 
contexts 

 Endorsing the use of data in 
decision-making



General Rule 37

If “an objective observer could view race or ethnicity as a
factor in the use of the peremptory challenge, then the 
peremptory challenge shall be denied. The court need not 
find purposeful discrimination to deny the peremptory 
challenge.” GR 37(e).



General Rule 37 

“For purposes of this rule, an objective observer is aware 
that implicit, institutional, and unconscious biases, in 
addition to purposeful discrimination, have resulted in the 
unfair exclusion of potential jurors in Washington State.” GR 
37(f).



General Rule 37 

 The presumptively invalid justifications: those historically 
used to discriminate in jury selection:

 GR 37(h): having been stopped by police, distrusting 
police, having a relative or friend in prison, etc.

 GR 37(i): demeanor-based justifications, e.g. bad 
attitude, inattentive, unintelligent, etc.



Task Force Report

“Racial bias permeates 
Washington’s criminal 
justice system.”



Applying GR 37 outside of jury selection

 State v. Berhe (juror misconduct)

 State v. Sum (search and seizure)

 In re K.W. (dependency placement)

 State v. Zamora (prosecutorial misconduct)

 Henderson v. Thompson (civil cases)



Applying GR 37 outside of jury selection
State v. Berhe, 193 Wn.2d 647 (2019)
 Post-verdict, sole Black juror 

disclosed she voted to convict against 
her wishes due to other jurors’ racist 
comments. 

 Other jurors denied being racist, so 
court denied evidentiary hearing.

 Supreme Court: “Are you kidding?”



Applying GR 37 outside of jury selection
State v. Berhe, 193 Wn.2d 647 (2019)
 Investigation must be overseen by 

court.

 Prima facie showing of racial bias -> 
evidentiary hearing. 

 Adopts GR 37-like standard to 
determine whether there is a prima 
facie showing of racial bias.



Applying GR 37 outside of jury selection
State v. Berhe, 193 Wn.2d 647 (2019)
 “The ultimate question for the court is 

whether an objective observer (one who is 
aware that implicit, institutional, and 
unconscious biases, in addition to purposeful 
discrimination, have influenced jury verdicts 
in Washington State) could view race as a 
factor in the verdict.” 

 If there is a prima facie showing that the 
answer is yes, then the court must hold an 
evidentiary hearing.



Applying GR 37 outside of jury selection
State v. Sum, 199 Wn.2d 627 (2022)
 Race is relevant to question of 

whether person was seized for 
purposes of article I, section 7.

 “a person is seized for purposes of 
article I, section 7 if, based on the 
totality of the circumstances, an 
objective observer could conclude 
that the person was not free to leave, 
to refuse a request, or to otherwise 
terminate the encounter ...”



Applying GR 37 outside of jury selection
State v. Sum, 199 Wn.2d 627 (2022)
 “an objective observer is aware that 

implicit, institutional, and unconscious 
biases, in addition to purposeful 
discrimination, have resulted in 
disproportionate police contacts, 
investigative seizures, and uses of force 
against Black, Indigenous, and other 
People of Color (BIPOC) in Washington.”



Applying GR 37 outside of jury selection
State v. Zamora, 199 Wn.2d 698 (2022)



Applying GR 37 outside of jury selection
State v. Zamora, 199 Wn.2d 698 (2022)
 Following 911 call, officers stopped 

Zamora for walking while Latino (“vehicle 
prowl”).

 Escalated to “extreme acts of violence”



Applying GR 37 outside of jury selection
State v. Zamora, 199 Wn.2d 698 (2022)
 Following 911 call, officers stopped 

Zamora for walking while Latino (“vehicle 
prowl”).

 Escalated to “extreme acts of violence”

 An officer “sustained an injury to his 
hand from punching Zamora in the back 
of the head multiple times.”

 Zamora charged with assault 3.



Applying GR 37 outside of jury selection
State v. Zamora, 199 Wn.2d 698 (2022)
 During voir dire, prosecutor discusses 

border security, illegal immigration, and 
crimes allegedly committed by 
undocumented immigrants.

 At a break, trial judge says WTF?

 Zamora’s public defender said he didn’t 
object because he didn’t think the 
questions would benefit the prosecution.



Applying GR 37 outside of jury selection
State v. Zamora, 199 Wn.2d 698 (2022)
 Supreme Court: prosecutor committed 

race-based misconduct.

 Applies GR 37 standard: “we ask whether 
an objective observer could view the 
prosecutor’s questions and comments 
during voir dire as an appeal to the jury 
panel’s potential prejudice, bias, or 
stereotypes about Latinxs.”



Applying GR 37 outside of jury selection
State v. Zamora, 199 Wn.2d 698 (2022)
 “The objective observer is a person who 

is aware of the history of race and ethnic 
discrimination in the United States and 
aware of implicit, institutional, and 
unconscious biases, in addition to 
purposeful discrimination.”

 Race-based misconduct = automatic 
reversal.



Other contexts???

“[A]n objective observer in Washington ‘is aware that 
implicit, institutional, and unconscious biases, in 
addition to purposeful discrimination, have resulted in’ 
many injustices against BIPOC, particularly in the 
criminal justice system.” Sum, 199 Wn.2d at 642-43. 



Other legal hooks for raising race

State Constitution

 Article I, section 7 (privacy)

 Article I, section 22 (trial, appear, defend, testify, appeal)

 Article I, section 14 (cruel punishment)

 Article I, section 9 (silence)



Other contexts for extending GR 37??

 Challenges for cause – GR 37(h)

 Custodial interrogation 

 Conclusory / coded testimony

 Use of criminal history in sentencing

 ER 609

 CrR 8.3(b)



Other contexts – Example: 8.3(b)
State v. Toliver



Raising Race, Presenting Data
 Hire an expert

 Use existing reports and 
tools 

 Build your own report 
using existing data



Raising Race, Presenting Data
Examples: Hire an expert

 Gregory study on race and 
the death penalty

 Quijas study on juvenile 
decline



Raising Race, Presenting Data
But don’t always need an expert.

 “[W]e decline to require indisputably true social science 
to prove that our death penalty is impermissibly imposed 
based on race.” Gregory, 192 Wn.2d at 21.

 Court took “judicial notice of implicit and overt racial bias 
against black defendants in this state.” Id. at 22.



Raising Race, Presenting Data



Raising Race, Presenting Data
Use existing reports, e.g.
 Task Force Report
 Gender and Justice 

Commission Report
 WSIPP reports
 SGC reports
 About Time
 Many others



Raising Race, Presenting Data
Build your own report using existing data. Examples:

 First phase of Quijas
litigation on juvenile 
decline

 Three Strikes challenge 
in State v. Brown



Raising Race, Presenting Data
Example: Three Strikes challenge 
in Brown

 Existing reports showed 
significant racial 
disproportionality

 But these reports were 
old (2009)



Raising Race, Presenting Data



Raising Race, Presenting Data



Raising Race, Presenting Data



Raising Race, Presenting Data



Raising Race, Presenting Data
Brown Example, continued

 Argued three strikes law violates article I, section 14 
because it is imposed in an unconstitutionally 
racially disproportionate manner

 Argued three strikes law violates article I, section 14 
as applied to assault 2 strikes



Raising Race, Presenting Data
Brown Example, continued
 State offered to settle case. Pled to reduced 

charges. Sentence: 48 months. Client is out.
 Others have copied argument and appendix. Issue 

pending in trial and appellate courts. Feel free to 
copy for your cases (in your materials).
 Seattle U will create “official” report from this data 

soon. Use in lieu of my appendix once it’s out.



Raising Race, Summary
Silence = Complicity. Object to 
racial bias!
 Argue for application of GR 37 

standard, and/or
 Cite state constitution, and/or
 Present data

Go, Fight, Win!



Thank you for your work.

Questions? lila@washapp.org
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