
Empowering Public Defense Standards, 
Caseloads, and Independence

WDA Defender Conference
April 29, 2023
Sun Mountain

Kathleen Kyle
Director, Snohomish County Public Defender Association

Robert C. Boruchowitz
Director, The Defender Initiative
Seattle University School of Law



Topics
 How defenders can build and maintain 

independence
 How court rules can help protect independence
 How legislation/charter provisions can protect 

independence
 Building alliances, including community support
 Importance of articles, op-eds, editorial support
 New National Public Defender Workload 

Standards and how the CPD plans to address 
them



Before we begin





Survey

https://forms.office.com/Pages/ResponsePage.as
px?id=WE9o2UNkrEumZU5w3GEAiYar8VoU-
TxBgXVnz_yLt0lUN0I2SVlaSDc1QllEOU4zUkh
EWlJVOEo0RS4u

https://forms.office.com/Pages/ResponsePage.aspx?id=WE9o2UNkrEumZU5w3GEAiYar8VoU-TxBgXVnz_yLt0lUN0I2SVlaSDc1QllEOU4zUkhEWlJVOEo0RS4u
https://forms.office.com/Pages/ResponsePage.aspx?id=WE9o2UNkrEumZU5w3GEAiYar8VoU-TxBgXVnz_yLt0lUN0I2SVlaSDc1QllEOU4zUkhEWlJVOEo0RS4u
https://forms.office.com/Pages/ResponsePage.aspx?id=WE9o2UNkrEumZU5w3GEAiYar8VoU-TxBgXVnz_yLt0lUN0I2SVlaSDc1QllEOU4zUkhEWlJVOEo0RS4u
https://forms.office.com/Pages/ResponsePage.aspx?id=WE9o2UNkrEumZU5w3GEAiYar8VoU-TxBgXVnz_yLt0lUN0I2SVlaSDc1QllEOU4zUkhEWlJVOEo0RS4u


For nonprofits—and others
 Build alliances, including bar associations
 Build a reputation
 Develop media contacts
 Write/co-author op-eds
 Develop community contacts
 Be visible
 Organize other defenders
 Utilize the board and other advisory groups
 Seek help from national associations, including 

NAPD.



Court Rule



Judges and judicial staff in superior courts and courts 
of limited jurisdiction shall not select public defense 
administrators or the attorneys who provide public 

defense services. 



Judges and judicial staff in superior courts and courts of limited jurisdiction 
shall neither manage nor oversee public defense services, including public 
defense contracts and assigned counsel lists. Judges should encourage local 
governments to have attorneys with public defense experience manage and 

oversee public defense services. 











Washington State Bar Association 
Standards for Indigent Defense Services 

 STANDARD NINETEEN: Independence and Oversight of Public 
Defense Services

 Standard: 
 Public defense providers should not be restrained from independently 

advocating for the resources and reforms necessary to provide 
defense related services for all clients. This includes efforts to foster 
system improvements, efficiencies, access to justice, and equity in the 
legal system. 

 Judges and judicial staff shall not manage and oversee public defense 
offices, public defense contracts, or assigned counsel lists. Judges 
and judicial staff in superior courts and courts of limited jurisdiction 
shall not select public defense administrators or the attorneys who 
provide public defense services. 

 Attorneys with public defense experience insulated from judicial and political 
influence should manage and oversee public defense services. 



The agencies, organizations, and administrators 
responsible for managing and overseeing public defense 
services shall apply these Standards, the Supreme Court 
Standards for Indigent Defense, and the WSBA 
Performance Guidelines in their management and 
oversight duties. 
Jurisdictions unable to employ attorneys with public 
defense experience to manage and oversee public defense 
services shall consult with established city, county, or state 
public defense offices, or engage experienced public 
defense providers as consultants regarding management 
and oversight duties. 

 (The WSBA Board of Governors adopted Standard 19 in May 2021) 



King County Charter
 350.20.60 Duties of the Department of Public Defense.
 The duties of the department of public defense shall include providing
legal counsel and representation to indigent individuals in legal proceedings,
including those in the superior and district courts for King County and in appeals
from those courts, to the extent required under the sixth amendment to the
United States Constitution or Article I, Section 22, of the Constitution of the State
of Washington. The department of public defense shall also foster and
promote system improvements, efficiencies, access to
justice and equity in the criminal justice system. Additional duties may

be prescribed by ordinance. Elected officials shall not
interfere with the exercise of these duties by
the department; however, the enactment of appropriation ordinances
does not constitute interference. The department shall not have its duties, as
established in this section, decreased by the county council or the county
executive. (Ord. 17614 § 1 (part), 2013).




Section 350.20.61. Administration of the 
Department of Public Defense.

 The department of public defense shall be managed by the county public
defender. The department shall utilize the services of the executive
departments and administrative offices as administered by the county executive.
 The county public defender shall be appointed by the county
executive, subject to confirmation by the county council, to a term that ends
at the same time as the term of the county prosecuting attorney,
unless removed earlier by the executive for cause, including the
grounds for vacancy for elective office under Section 680 of this charter and
such other grounds as the council may prescribe by ordinance. The removal
may be appealed by the defender to the council by a process to be prescribed
by ordinance. The council’s determination shall be final.
 The county executive shall appoint the county public defender from
candidates recommended by the public defense advisory board under a process
prescribed by ordinance. Qualifications of the county public defender may be
established by ordinance. The county executive may reappoint the county
public defender to additional terms, subject to confirmation by the county
council. Confirmation of the appointment or reappointment, or removal when
appealed, shall require the affirmative votes of at least five members of the
county council. (Ord. 17614 § 1 (part), 2013).




Section 350.20.65. Public Defense 
Advisory Board

The public defense advisory board is established to
review, advise and report on the department of public
defense in a manner that may be prescribed by
ordinance. The board shall also advise the executive and
council on matters of equity and social justice related to
public defense. In the event of a vacancy in the office of
county public defender, the board shall recommend
candidates from whom the county executive shall make an
appointment to fill the vacancy subject to confirmation by
the county council. The county council shall prescribe by
ordinance the board's membership, process and
qualifications for appointment to the board, rules and
procedures, and may prescribe by ordinance additional
duties of the board. (Ord. 17614 § 1 (part), 2013).



Press





 The judiciary should not be controlling who 
leads public defense or the commission. As 
the American Bar Association notes, “The 
public defense function should be 
independent from political influence and 
subject to judicial supervision only in the 
same manner and to the same extent as 
retained counsel... Removing oversight from 
the judiciary ensures judicial independence 
from undue political pressures and is an 
important means of furthering the 
independence of public defense.”



Op Ed Conclusion

 The Legislature should change the statute to 
include diverse appointment authority for 
the commission and a term of years for the 
director of Public Defense, subject to removal 
for just cause.

 Robert C. Boruchowitz, Seattle University School of Law
 Randy A. Hertz, New York University School of Law
 Ellen Yaroshefsky, Hofstra University School of Law











N ow,  6 0  year s  later ,  
W as hin gton ,  l ik e other  
s tates ,  i s  at a publ ic 
def en s e cr os s r oads  
wher e the ver y  pr om is e 
of  Gideon  is  thr eaten ed 
un les s  we tak e 
col lective action .



Cas eload s tan dar ds  
f i r s t developed in  
19 73 n o lon ger  
accur ately  r ef lect 
the wor k  becaus e 
each cas e is  tak in g 
lon ger . …
Un equal  al location  
of  r es our ces  by local  
jur is diction s  r es ults  
in  jus tice by 
geogr aphy f or  the 
accus ed



L ocal  
gover n m en ts  
s hould r eview 
com pen s ation  
an d r es our ces  to 
publ ic def en s e 
attor n eys  an d 
s taf f  to as s ur e 
par i ty  with  
gover n m en t 
legal  
pr of es s ion als . 
State 
gover n m en t 
s hould 
s upplem en t the 
cos t to local  
jur is diction s .





Snohomish Experience of 
Independence



Development of New Standards



History
 1963 – Gideon v. Wainwright

 1981 – SRA
 1984 – Washington v. Strickland

 1985 – WSBA adopted Indigent Defense Standards
 1989 – RCW 10.101.030 may adopt standards

 1993 – Three Strikes
 1996 – Two Strikes
 2001 – Indeterminate sentencing for many sex offenses

 2005 – RCW 10.101.030 shall adopt standards
 2011 – WSBA adopted Performance Guidelines for Criminal Defense Representation

 2013 – Wilbur v. Mount Vernon/Burlington
 2012 – Court rules adopt some standards
 2021 – Indigent Defense Standard 19



New National Public Defender 
Workload Standards













Washington CrR 3.1
STANDARDS FOR INDIGENT DEFENSE 

Standard 3.2. 

 The caseload of public defense attorneys shall allow 
each lawyer to give each client the time and effort 
necessary to ensure effective representation. Neither 
defender organizations, county offices, contract 
attorneys, nor assigned counsel should accept 
workloads that, by reason of their excessive size, 
interfere with the rendering of quality representation. 
As used in this Standard, “quality representation” is 
intended to describe the minimum level of attention, 
care, and skill that Washington citizens would expect 
of their state’s criminal justice system. 



















 If 100 hours for a type of case, 1650 hours a year for 
direct client representation, can do 16 of those cases 
if that kind of case can be resolved in one year.







Plan

 Ask the Supreme Court to ask CPD for 
recommendations

 Map the 11 categories
 Develop proposed court rule
 Develop proposal for phased in implementation
 Develop suggestions for reducing demand side











R CW 10.31.110
Alter na t ives  to a r r est—Individu a ls  w ith  m enta l 

disor der s  or  su bsta nce u se disor der s .
 (1) When a police officer has reasonable cause to believe that the 
individual has committed acts constituting a crime, and the individual is 
known by history or consultation with the behavioral health administrative 
services organization, managed care organization, crisis hotline, local crisis 
services providers, or community health providers to have a mental disorder 
or substance use disorder, in addition to existing authority under state law or 
local policy, a s  a n  a lter na t ive to a r r est ,  the a r r est ing off icer  is  
a u thor ized a nd encou r a ged to:
 (a) Take the individual to a crisis stabilization unit as defined in 
RCW 71.05.020. Individuals delivered to a crisis stabilization unit pursuant to 
this section may be held by the facility for a period of up to twelve hours. The 
individual must be examined by a mental health professional or substance 
use disorder professional within three hours of arrival;
 (b) Take the individual to a triage facility as defined in RCW 71.05.020. An 
individual delivered to a triage facility which has elected to operate as an 
involuntary facility may be held up to a period of twelve hours. The individual 
must be examined by a mental health professional or substance use disorder 
professional within three hours of arrival;

http://app.leg.wa.gov/RCW/default.aspx?cite=10.31.110
http://app.leg.wa.gov/RCW/default.aspx?cite=71.05.020
http://app.leg.wa.gov/RCW/default.aspx?cite=71.05.020


 (c) Refer the individual to a designated crisis 
responder for evaluation for initial detention and 
proceeding under chapter 71.05 RCW;
 (d) Release the individual upon agreement to 
voluntary participation in outpatient treatment;
 (e) Refer the individual to youth, adult, or geriatric 
mobile crisis response services, as appropriate; or
 (f) Refer the individual to the regional entity 
responsible to receive referrals in lieu of legal system 
involvement, including the recovery navigator 
program described in RCW 71.24.115.

http://app.leg.wa.gov/RCW/default.aspx?cite=71.05
http://app.leg.wa.gov/RCW/default.aspx?cite=71.24.115




Work Together

Never doubt that a small group of 
thoughtful, committed citizens can 
change the world. Indeed, it is the 
only thing that ever has. 
– Margaret Mead

http://en.wikipedia.org/wiki/File:Margaret_Mead_NYWTS.jpg
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