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 Robbery in the First Degree

Standard Range:   51-68 months




RECOMMENDATION 

The defendant requests that the Court impose the following sentence:

· Exceptional sentence below the standard range of 12 months pursuant to RCW 9.94A.535(1)(e);

· 18 months of community custody;

· NCO w/ Key Bank at 27205 172nd Avenue SE, Covington, WA;

· Restitution (TBD); 

· Victim Penalty Assessment;

· Waive DNA collection fee pursuant to RCW See RCW 9.94A.777(1)
;

· Waiver of non-mandatory financial penalties.

II.
BASIS FOR RECOMMENDATION
This court has the discretion under RCW 9.94A.535 to impose a sentence outside the standard range if “there are substantial and compelling reasons justifying an exceptional sentence.”  “The court may impose an exceptional sentence below the standard range if it finds that the mitigating circumstance are established by a preponderance of the evidence.  RCW 9.94A.535(1).  The statutory list of mitigating factors “are illustrative only and are not intended to be exclusive reasons for exceptional sentence.”  Id.  Among the examples is “[t]he defendant’s capacity to appreciate the wrongfulness of his or her conduct, or to conform his or her conduct to the requirements of the law was significantly impaired.”  RCW 9.94A.535(1)(e).
In State v. Nelson, 108 Wn.2d 491 (1987), the Court signaled what other factors might support a (downward) in the sentencing range.  Nelson was charged with (two counts) of Robbery in the First Degree.  Id. at 493.  However, his case involved the robbery of two service stations.  Nelson also committed the offenses with another individual, who demanded the money, held the gun during the robberies, and drove the getaway car.  Id.  Nelson’s role was to hold open the money bag where his co-defendant put the money.  Id. After Nelson was arrested, he confessed to the crimes.  He then pled guilty and agreed to testify against his co-defendant. Id.
At the sentencing hearing, the state recommended a low-end sentence of 31 months to take into account Nelson’s cooperation   Id. at 494.  Nelson asked for an exceptional sentence below the standard range, which was supported by the probation officer assigned to prepare a pre-sentencing report. Id.  The court adopted the recommendation from Mr. Nelson and probation – 12 months in the county jail in his home state of Michigan, followed by 2 years of supervision -- based on the following findings:
· The defendant had no criminal history and led an honorable life.

· The defendant was induced by another to commit the crime.

· The defendant will suffer the loss of his military career in additional 
to any punishment imposed by the court.
Id.  The court concluded that “there are substantial and compelling reasons justifying an exceptional sentence, including …b) the lack of predisposition to commit the crime; c) the cooperation and assistance provided to the state by the defendant; d) the defendant’s secondary role in the acts.”  Id.

The state appealed Nelson’s sentence to the Court of Appeals.  The court reversed.  Id. at 495.  Nelson appealed to the Washington Supreme Court.  The Supreme Court reversed the Court of Appeals and reinstated the sentence imposed by the trial court.  Id. at 505.  In so doing, the Court reiterated “’not all exceptional fact patterns can be anticipated.’”  Id. at 502. “In such nonstandard cases, it is appropriate to give consideration to factors beyond numerically measured proportionality.  Imposing a penalty which is within the standard range but unduly harsh, considering the circumstances of a case, does not ‘[p]romote respect for the law by providing punishment which is just.’”  Id. 

Here, Mr. Bxx requests an exceptional sentence of 12 months in the King County jail, followed by 18
 months of community custody.  There are substantial and compelling reasons justifying this exceptional sentence below the standard sentence: Mr. Bxx’s medical and psychiatric issues, and his cooperation with law enforcement at the time of his arrest.

At the time Mr. Bxx robbed the Key Bank, he was being treated for the following:

· Multiple Sclerosis

· Chronic Pain

· Renal and Urological Disorders

· Hypertension

· Acute rent failure

· Chronic kidney disease

· Horseshoe kidney

· Hypokalemia

· Kidney stone

· Memory loss

· Migraines

· Neuromuscular disorder 

· Depression

· Generalized epilepsy w/ intractable epilepsy

· Pseudoseizures

· Benign prostatic hypertrophy

Exhibit 1, UW Medicine, pp. 135-136 (as of 2/26/2016).  Even though Mr. Bxx had struggled with these medical issues for some time prior to the bank robbery, his health took a marked downward turned in the months prior to the February 20. 2016 robbery.  On November 24, 2015, an emergency medical team was dispatched to Mr. Bxx’s residence after he fell in his home.  Exhibit 2, UW Medicine, Tri-Med Ambulance Report (11/24/2015).  Mr. Bxx’s caregiver reported that she found him on the bathroom floor “disoriented.”  She further informed the medics, that although he had a history of seizures, he had not experienced a seizure in one year.  See Exhibit 2.  Mr. Bxx was admitted to Valley Medical Center for observation and testing.  He was released after about a day to follow up with rehab services.


Mr. Bxx’s participation and improvement in rehab services was necessary both for his well-being and his job prospects.  While he faithfully attended his rehab sessions, his health remained compromised:

Reports he had a few days where he was feeling really good and then woke up feeling crummy…. Patient still continues to fatigue quickly at times.  He still has weakness on the right lower extremity and is only able to complete 2 sets of 7 reps …. 

Patient demonstrating overall improvement with balance …. Functional activity tolerance with right lower extremity on shuttle is still challenging and patient is unable to complete 10 reps continuously – patient has to rest after 6-8 reps.  Patient continues to be challenged with balance acts involving decreased base of support.  Patient able to hold planks 25 seconds.

See Exhibit 3, UW Medicine, pp. 175-176, 178 (12/29/2015, 1/6/2016).

On the date of Mr. Bxx’s arraignment, the court released him on his own recognizance so he could continue to obtain treatment for his many medical issues.  Mr. Bxx immediately returned to Valley Medical Center with a litany of persisting health issues, including “increased fatigue,” “strength lessening,” decrease in appetite and weight, and other problems.  Dr. Piker, Mr. Bxx’s neurologist, held Mr. Bxx for an observation period but eventually released him home.  See Exhibit 4, UW Medicine (3/19/2016).  Two weeks later, Mr. Bxx reported “things are getting back to normal, and he has a steady work schedule” but he had “continued memory impairment and instability with balance and decreased functional activity tolerance.  See Exhibit 5, UW Medicine (3/30/2016).  By June, Mr. Bxx reported that he could not walk on his own.  Dr. Thai (with Valley Medical Center) referred him to a specialist for a MRI, which was “unremarkable,” i.e., revealed no medical basis for Mr. Bxx’s inability to walk.  See Exhibit 6, Valley Medical Diagnostic Imagining Services (6/10/16).  However, given Mr. Bxx’s restricted functioning, he was discharged to Fir Lane Health and Rehabilitation Center.  See Exhibit 7, Progress Notes of Fir Lane Health and Rehab (6/20/16).  
Dr. Thai noted that Mr. Bxx’s history of MS did not explain his symptoms especially considering a stable MRI brain scan and “inconsistent exam.”   He diagnosed Mr. Bxx with “conversion disorder,” a diagnosis he continued to use to characterize Mr. Bxx’s persistent appearances in the emergency department at Valley Medical with complaints of physical problems which there was no confirmed etiology.  See Exhibit 8, UW Medicine Progress Notes, (5/19/17).

Indeed, in addition to Mr. Bxx’s routine visits to Valley Medical for his Tysabri infusions to treat his multiple sclerosis, Mr. Bxx also became a fixture in the emergency department for a litany medical issues.  See Exhibit 9, UW Medicine, Progress and ED Provider Notes (3/11/2017).  Each time Mr. Bxx appeared in the emergency department, he presented with serious physical symptoms, so was usually admitted, an MRI ordered, and a physical examination completed.  But his doctors could not confirm a medical cause for his physical symptoms.  See Exhibit 10, UW Medicine, Consult, ED and Progress Notes (3/11/17 to 5/23/17).
  
The refrain after each emergency visit, review of Mr. Bxx’s medical history, MRI brain scans, physical exams and other testing: conversion disorder.  Dr. Lototska further opined, “The patient possible [sic] has some learned hopelessness and suspected some degree of conversion disorder in addition to neurological disease …” See Exhibit 10, UW Medicine, Discharge Summaries (5/22/17).


The Diagnostic and Statistical Manual of Mental Disorders (commonly referred to as “DSM-5”) lists four diagnostic criteria for conversion disorder
:

· One or more symptoms of altered voluntary motor or sensory function.
· Clinical findings provide evidence of incompatibility between the symptom and recognized neurological or medical conditions.

· The symptom or deficit is not better explained by another medical or mental disorder.

· The symptom or deficit causes clinically significant distress or impairment in social, occupational, or other important areas of functioning or warrants medical evaluation.

DSM-5, Conversion Disorder (Functional Neurological Symptom Disorder), p. 318 (5th Ed.).  
An individual with this disorder can report “specify symptom type” – which there is no etiology – for example, “weakness or paralysis,” “special sensory loss (e.g., visual, olfactory, or hearing disturbance),” and/or “psychological stressor.”  Id. at 318-319.  “Persistent” symptoms can occur for six months or more.  Id. at 319.


As Mr. Bxx’s doctors noted in his medical record time again and again – prior to and after the February 20, 2016, bank robbery – his MRI brain scans, and the results of other medical testing were “unremarkable.”  Certainly, had the Valley Medical doctors believed that Mr. Bxx’s subjective complaints were entirely fabricated, they would not have admitted him to the hospital repeatedly, ordered new MRIs and/or other testing, or discharged him to a rehab facility based on his claims he was unable to walk without assistance.  Indeed, they determined his symptoms could be best diagnosed through the lens of a conversion disorder diagnosis.  Dr. Lototska furthered diagnosed Mr. Bxx’s symptoms as “learned hopelessness.”

 In fact, Mr. Bxx spoke to Detective Mellis about his overwhelming feelings of hopelessness.  He shared with Detective Mellis his perspective of his family’s dire financial and housing situation.  He told the detective about his MS.

However, objectively, Mr. Bxx’s circumstances did not appear as dire as he perceived them to be.  Detective Mellis confirmed that Mr. Bxx’s wife was employed – he contacted her at her work.  Mr. Bxx also said he was working but getting fewer hours.  Detective Mellis photographed Mr. Bxx’s hotel room, which appeared clean and well-maintained.  Mr. Bxx had a car (which he allowed the officers to search).


Just four months after the robbery of the Key Bank, Mr. Bxx’s doctors diagnosed him with conversion disorder to explain the unverifiable origins of the litany of medical complaints he brought to the emergency department.  The psychological issues that compelled Mr. Bxx to believe that he was experiencing paralysis, blindness and other serious psychical problems and seek medical care time and time again were not isolated to his medical issues.  As Dr. Lototska remarked, “The patient has a possible learned hopelessness.”  And when his psychological health has so deteriorated, he appeared in the emergency department with physical symptoms such as paralysis and blindness – for which there is no etiology – for help.  

Mr.Bxx’s sense of hopelessness as to his physical health impact his perception of his ability to provide for his family and their financial needs.  Regardlesss of how serious his (and his family’s) life circumstances were objectively, Mr. Bxx perceived their situation as dire – details which he shared with Detective Mellis during his interrogation.  Mr. Bxx’s sense of hopelessness ultimately fueled his compromised psychological health which distorted his sense of his physical health and every other facet of his life.  Mr. Bxx perceived his circumstances to be so dire that he robbed the Key Bank on February 20, 2016.


Mr. Bxx’s compromised psychological health, fueled by his perceived declining physical health, is a substantial and compelling reason for an exceptional sentence.


Mr. Bxx’s cooperation with law enforcement at the time of his arrest, also supports an exceptional sentence below the standard range.  At no time during the interrogation by Detective Mellis or Waters, did Mr. Bxx hesitate to provide the officers with the information or authorization they need – such as a consent to search his hotel room or vehicle.  In fact, Mr. Bxx provided the officers very detailed information and clarification, from telling them how he came to occupy the hotel room with his family, who was the actual owner of the vehicle, and where the officers might find items, they were looking for.

He further explained to the officers where he parked the car he drove to the bank.  He told the officers if they had confronted as he left the bank, he would have cooperated.

In short, there is nothing in this case to suggest that Mr. Bxx sought to hide his actions.  There similarly is no indication he sought to harm anyone in the commission of this crime.  The teller acknowledged that as she was collecting the loose bills Mr. Bxx requested in his note, he put the toy squirt gun – which he had borrowed from his three-year-old son – on the counter (in front of the teller.  These are not the actions of an individual intending to threaten or harm.

This court has the discretion to consider both enumerated and other factors not listed in the SRA, in determined if an exceptional sentence is appropriate.  Mr. Bxx has presented evidence establishing substantial and compelling reasons to sentence him to an exceptional sentence of 12 months in the county jail, followed by 18 months of community custody.

 DATED this 25th day of January, 2018.
/s/


Hong Tran, WSBA #25198
Attorney for Defendant
� “Before imposing any legal financial obligations upon a defendant who suffers from a mental health condition, other than restitution or the victim penalty assessment under RCW 7.68.035, a judge must first determine that the defendant, under the terms of this section, has the means to pay such additional sums.”





� Under RCW 9.94A.701(2), there is a mandatory 18-month community custody period for violent offenses.  Robbery in the first degree is defined as a violent offense.


� If there is evidence of feigning symptoms, the diagnoses that are more appropriately considered instead are “factitious disorder” or “malingering”.
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