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Defendant, Gxxx Jxx, suffers from an intellectual disability, formerly called mental retardation.  He has an IQ of 52.  His mother, Txx Oxxx, is his protective payee and paid chore worker.  The state has approved 120 hours per month for her to assist her son with many of his activities of daily living (ADLs), including dressing properly, preparing meals, remembering to eat, shampooing his hair, and putting medicine on his feet.  She ensures that any instructions she provides her son are simple, one task steps, often repeated over and over.   These all have been lifelong challenges for her son that have not improved with age.  She will discuss these challenges, and others her son faces day-to-day.

Ms. Oxxx shared her experiences and her son’s challenges with day-to-day life with Dr. Alan Breen, a neuropsychologist and defense competency expert.  In addition to interviewing Ms. Oxxx and her husband, Dr. Breen also interviewed Mr. Jxx, and reviewed school psychological assessments and documentation from special education placements and the Washington State Developmental Disability Agency. (DDA).  Dr. Breen also administered the CAST-MR, a test designed to evaluate the competency of individuals with mental retardation.  


At the competency hearing, Dr. Breen will discuss how the totality of the information he reviewed supported his finding that due to an intellectual disability, Mr. Jxx lacked the capacity to understand the nature of the proceedings against him and assist in his defense.
I.
STATEMENT OF FACTS


1.
Gxxx Jxx is a 31-years-old.  He currently resides with his mother, Txx Oxxx, and his father, Gxxx Jxx, Sr.   Mr. Jxx has never lived independently.


2.
Mr. Jxx was diagnosed with an intellectual disability when he was around 4 or 5.

3.
His teachers informed his parents he would not progress beyond the intellectual functioning of a 1st or 2nd grader.


4.
Mr. Jxx was enrolled in special education programs for the duration of his school years.


5.
He tried to participate in extracurricular activities such as refereeing youth basketball games.  However, despite multiple attempts he was unable to learn the rules of the game so was unable to referee any games.

6.
Mr. Jxx also tried to socialize with the other kids in his family’s apartment complex.  When the kids would gather to play basketball, Gxxx would try to participate.  However, he had difficulty following the rules so would quit.  His ability to learn the rules of the games did not improve as he grew older.  His reactions to being teased and his ability to keep up with the other kids changed as he aged.


7.
Mr. Jxx’s source of income is SSI and food stamps. 


8.
Mr. Jxx’s mother is his protective payee.  She manages all his money.  Because Mr. Jxx  does not understand the value of money, his mother will ask him what he wants and purchase items that he wants and needs.


9.
His mother is also a paid chore worker (for Mr. Jxx).  She is currently allowed 120 hours a month to assist him with his activities of daily living.  These activities include, but are not limited to, shopping for his groceries, preparing his meals, selecting the clothes he wears, making sure he changes his clothes, brushes his teeth, bathes, shampoos his hair, applies medical cream, etc.


10.
Mr. Jxx has difficulty following instructions if he is given more than one task to do at a time.  Oftentimes, the single instruction will need to be repeated for him multiple times.


11.
Mr. Jxx is charged with one count of Assault in the Second Degree and one count of Escape in the Second Degree.
The state alleges that on June 24, 2020, Mr. Jxx intentionally assaulted Exx Bxxxx.  Mr. Bxxxx has no memory of the incident.


The state further alleges that on November 7, 2020, Mr. Jxx removed his EHD bracelet while awaiting trial on the pending felony assault charge.

12.
The same day Mr. Jxx removed his ankle bracelet, his mother contacted law enforcement, to inform them that her son had a “mental breakdown” and that he had “intellectual disabilities.”  Defense counsel also immediately contacted deputy prosecutor, Jennifer Phillips to inform her that Mr. Jxx had removed his ankle bracelet and that his mom had alerted the authorities of his mental disabilities.


13.
A few days after Mr. Jxx removed is ankle bracelet, law enforcement located him and booked into the King County jail.

14.
At a subsequent bond hearing, the court released Mr. Jxx back to his parents’ care and back to the EHD program.  Gxxx has remained on the EHD program since February, 2021 without further incident.


15.
Defense retained Dr. Alan Breen to evaluate Mr. Jxx for a potential diminished capacity defense.  After initial testing and interview of Mr. Jxx, Dr. Breen informed defense counsel that he was unable to complete his assessment of Mr. Jxx for a diminished capacity defense because he may not be competent.  Defense counsel asked Dr. Breen to proceed with a competency evaluation.

16.
On June 10, 2021, Dr. Breen conducted a telehealth interview with Mr. Jxx for competency to stand trial.


17.
Dr. Breen also interviewed Mr. Jxx’s parents for his report.


18.
On June 15, 2021, Dr. Breen issued his report which concluded that Mr. Jxx did not have the capacity to understand the nature of his charges or assist counsel with his defense.  In his report Dr. Breen included his findings from the administration of the CAST-MR (Competence Assessment for Standing Trial with Mental Retardation) which include the following:
· He did not demonstrate capacity to understand role of defense counsel.

· Mr. Jxx was not able to demonstrate consistent capacity to respond to Counsel inquiries.

· He is not capable of testifying.  His tendency to acquiesce means he would agree to statements that he might not understand or might not be true.
· He appears aware of the fact he is accused of a crime.  He does not consistently understand concepts of guilt or innocence and believes that not meaning to commit an assault eliminates the criminal charges.  He does not consistently understand the process of pleading guilt or innocent nor of the plea bargain process.

Alan Breen, Ph.D., Independent Forensic Neuropsychological Evaluation, 13-14 (June 15, 2021).


19.
On September 16, 2021, Dr. George Nelson evaluated Gxxx at the request of the state to determine his competency to stand trial.


20.
On September 21, 2021, Dr. Nelson issued his report concluding “Mr. Jxx likely has the current capacity to have a rational understanding of the nature of the proceedings against him and the capacity to assist his defense if he chooses to do so.”  Dr. Nelson further opined, “Mr. Jxx was exaggerating his impairments and ignorance during our contact.”  George Nelson, Ph.D., Community Forensic Evaluation Service, at 2 (September 21, 2021).
II.
ARGUMENT AND AUTHORITIES


“An accused person has a fundamental right not to stand trial unless legally competent.”   State v. Ortiz-Abrego, 187 Wn.2d 394, 402, 387 P.3d 638, 642 (2017)(other citations omitted). 
“This right is guaranteed by the due process clause of the Fourteenth Amendment.” Id. (citing U.S. Const. amend. XIV).  Washington law mandates “[n]o incompetent person shall be tried, convicted, or sentenced for the commission of an offense so long as such incapacity continues. “RCW 10.77.050.
The United States Supreme Court established the federal test for competency in Dusky v. United States, 362 U.S. 402, 80 S.Ct. 788 (1960).  Under Dusky, a defendant is competent if he has “sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding ... [and] a rational as well as factual understanding of the proceedings against him.”  Id. at 402, 788.  In the context of competency, the Court equates “ability” and “capacity.”   Drope v. Missouri, 420 U.S. 162, 171, 95 S.Ct. 896, (1975).  Applying the Dusky standard, a defendant is incompetent if he “lacks the capacity to understand the nature and object of the proceedings against him, to consult with counsel and to assist in preparing his defense.”  Id.
Washington’s competency law adopted this capacity language:  “a defendant is incompetent if he or she “lacks the capacity to understand   the nature of the proceedings ... or to assist in his or her own defense as a result of mental disease or defect.”  RCW 10.77.010(15).   The state law also includes added procedural protections.  These procedural protections made Washington’s competency standard “moderately” more protective than federal law.  See State v. Ortiz-Abrego, supra. at 404, 643.

The courts have further compiled a list of “competency factors” to guide the fact finder in  its competency determination, including “the defendant’s appearance, demeanor, conduct, personal and family history, past behavior, medical and psychiatric reports and the statements of counsel.”  Id. (citations omitted).  The burden is on the party raising competency to prove by a preponderance that the defendant is incompetent.  State v. Coley, 180 Wn.2d 543, 326 P.3d 702 (2014).

Defense will call Dr. Alan Breen, Ph.D. and Txx Oxxx to establish that Mr. Jxx is not competent to stand trial.  Dr. Breen and Ms. Oxxx are expected to testify that because of a lifelong intellectual disability, Mr. Jxx lacks the capacity to understand the nature of the proceedings and assist in his defense.

Dr. Breen is a neuropsychologist.  He evaluated Mr. Jxx via Telehealth. He reviewed Mr. Jxx records with the Washington Department of Social and Health Services,  Developmental Disabilities Agency (DDA), and the Kent School District.  He spoke to Gxxx Jxx, Sr. and Txx Oxxx – Mr. Jxx’ father and mother – for his report.  Finally, he administered the CAST-MR (Competence Assessment for Standing Trial with Mental Retardation), “a structured instrument designed to determine with individuals with significant intellectual disabilities are competent to stand trial and assist counsel.”  Breen, Independent Forensic Neuropsychological Evaluation, at 12 (June 15, 2021).

The results from CAST-MR showed that because of Mr. Jxx’ intellectual disability
 (formerly mental retardation), he was not competent to stand trial for some of the following reasons:
· He did not demonstrate capacity to understand role of defense counsel.

· Mr. Jxx was not able to demonstrate consistent capacity to respond to Counsel inquiries.

· He is not capable of testifying.  His tendency to acquiesce means he would agree to statements that he might not understand or might not be true.

· He appears aware of the fact he is accused of a crime.  He does not consistently understand concepts of guilt or innocence and believes that not meaning to commit an assault eliminates the criminal charges.  He does not consistently understand the process of pleading guilt or innocent nor of the plea bargain process.


Breen, at 13-14.   
The state (and Dr. Nelson) argue that Dr. Breen improperly converted the CAST-MR score to a percentage and erroneously scored Mr. Jxx, thereby invalidating the CAST-MR results.  Dr. Breen will explain that he did inadvertently convert Mr. Jxx’ CAST-MR score to a percentage; however, the conversion did not impact the validity of his conclusions that Mr. Jxx lacks the capacity to stand trial.  

As discussed in his written report, Dr. Breen will explain that the conclusions he made (after testing) are reinforced by a “well-documented history” which established that Mr. Jxx is afflicted with an intellectual impairment that impacts most activities of daily living (ADLs) dating back to early childhood.  Such documentation includes psychological assessment, special education placements, eligibility for State Developmental Disability Agency (DDA), eligibility for state chore services, and the need for a protective payee.  Breen, at 15.

Mr. Jxx, mother, Txx Oxxx, will also testify about to her son’s lifelong intellectual impairment.  She will explain the impact that his intellectual impairment has had on his and her life.

Ms. Oxxx will explain that his teachers informed her that her son was never expected to progress beyond a 1st or 2nd grade level of intellectual functioning.  In 2006, a Kent District School psychologist administered the Wechsler Intelligence Scale for Children-III (WISC-III).  Mr. Jxx scored as follows:

Verbal IQ



52 (Ability-Extremely low)


Performance IQ


60 (Ability-Extremely low)


Full Scale IQ



52 (Ability-Extremely low)


Verbal Comprehension Index

54 (Ability-Extremely low)


Perceptual Organizational Index
57 (Ability-Extremely low)


Freedom from Distractibility

58 (Ability-Extremely low)


Processing Speed Index

67 (Ability-Extremely low)

The Verbal IQ score of the WISC-III is a measure of acquired knowledge, verbal reasoning, and attention to verbal materials.  The Performance IQ is a measure of fluid reasoning, spatial processing, attentiveness to detail, and visual-motor integration.  The Full-Scale IQ is a summary score that estimates an individual’s general level of intellectual functioning.  The three IQ scores are relatively close to each other.  If a discrepancy of 14 point or higher existed between any pair of IQ scores, then the Full-Scale Score may not be representative of current cognitive abilities.  The Full-Scale IQ score 52 is representative of current cognitive abilities.
Dahl, Kent School District: Individual Assessment Results Summary (5/12/2006). 
Ms. Oxxx will describe how her son’s intellectual impairment effects his (and her) life on a daily basis.  She will chronicle the daily tasks she must perform or assist her son perform – from picking the right clothes to wear (for weather conditions), shampooing his hair, selecting foods to eat, managing his SSI funds, buying toiletries, etc.  Indeed, Ms. Oxxx is paid by the state to serve as her son’s chore worker and her hours have only increased as he has aged.  Currently, she is approved for 120 hours per month of chore services to assist her son with his activities of daily living.

In addition, Mr. Jxx has never been able to live independently.  He currently lives with his parents in an apartment.  Ms. Oxxx will explain that her son has made attempts to secure employment with the help of a “job coach” through DVR (Division of Vocational Rehabilitation).  However, he was unable to maintain the job when DVR withdrew support services, and he was asked to transition between multiple tasks.  Ms. Oxxx will also chronicle how her son tried and tries to socialize with other kids in their apartment complex only to become frustrated when he is unable to follow the rules in a game of pick-up basketball.  
Ms. Oxxx will also discuss the difficulties her son has processing instructions which   included more than one task (at a time).  Even simple, single step instructions must be repeated for him multiple times.  These issues have existed since childhood and have not improved over the years. 

What her son has learned (as young children do) is that he can get along by saying, “Yes.”  Dr. Breen noted this in the CAST-MR comments: “His tendency to acquiesce means he would agree to statements that he might not understand or might not be true.”  Breen, supra.
The state (and Dr. Nelson) argued that Mr. Jxx’ low IQ and his (invalid) CAST-MR score do not establish that he is incompetent.  They claim that there is evidence to support a finding that Mr. Jxx was “exaggerating his impairments.”  Dr. Nelson further opined, “those [childhood IQ scores of 52, 53, and 61] likely are an underestimate of his actual capacities based on his verbal skills during our contact.”  Nelson, Competency Evaluation Report, at 17 (September 21, 2021).
The state cited State v. Ortiz, in support of the argument that a low IQ does not support a finding of incompetency. 104 Wn.2d 479, 706 P.2d 1069 (1985).  The Ortiz holding has limited applicability in this case.  The defendant in Ortiz had an IQ of “between 49-59.” Id. at 482, 1071.  The trial court found the defendant to be competent, relying on the testimony of an expert witness and law enforcement that defendant could related past facts that could help his defense.  Id. at 483, 1072.  

In contrast, Mr. Jxx intellectual impairment and the challenges he has faced in his day functions, including decision-making, are well-documented.  Dr. Nelson claims that Mr. Jxx was “exaggerating his impairments” and his IQ scores “likely are an underestimate of his actual capacities.”  In State v. Ortiz-Arbego, the state similarly alleged that the defendant was exaggerating (malingering about) his impairments.  Id. at 412, 646. The court dispensed with these claims as follows:
The act of malingering may be evidence in favor of finding competence, but it does not prove the defendant in fact has the capacity to  understand his trial and assist in his defense. The trial court  correctly recognized that malingering and incompetency are not mutually exclusive: [T]he defendant has been exaggerating his lack of understanding since at least the fall of 2010, but I am not persuaded that this exaggeration is sufficiently sophisticated to undermine the results of Dr. Judd's [expert] evaluation or the observations of Ms. Samuel [defense counsel]and the Court’ …. Ortiz-Abrego's apparent malingering ‘does not   mean that Mr. Ortiz-Abrego has no cognitive impairments.’
Id. at 412, 646-47.


In this case, the state (and Dr. Nelson) speculated that Mr. Jxx exaggerated his intellectual impairment and his IQ despite his receipt of federal benefits due to his intellectual impairment and his mother’s approval for 120 hours per month to assist him with such basic daily activities as changing his clothes, preparing his meals, applying medicine to his feet, shampooing his hair, and purchasing the items to carry out these and other routine, daily tasks.  Moreover, as the Ortiz-Arbego countenanced, evidence of malingering does not prove that a defendant has the capacity to understand his trial and participate in his defense.  Instead, the documented evidence establishes that Mr. Jxx has a severe intellectual disability that prevents him from taking care of and making decisions regarding his most basic needs. 

Finally, the state argues that Mr. Jxx’ pleas in five prior misdemeanor cases from 2012, 2014, 2015, 2016, and 2018 are evidence of his competency.  The state further claims, “In all five cases, the defendant received the assistance of appointed counsel, appeared before a judge where he was deemed competent to proceed with a plea, and then entered a plea after engaging in a full colloquy with the court.” State’s Memorandum Opposing A Finding of Incompetency, at 13.  The state offers no evidence to substantiate its claims that the court or counsel consider issues of competency in those proceedings.  Indeed, one of the concerns that Dr. Breen and Ms. Oxxx will discuss are Mr. Jxx’ tendency to “acquiesce” or agree to statements he does not understand or are not true.  Even Dr. Nelson acknowledged in his defense interview that Mr. Jxx may simply say, “yes,” to get out of jail.

In State v. Minnix, the court addressed whether a prior competency determination as to a (uncurable) developmentally disabled defendant binds later courts.  63 Wn.App. 494, 820 P.2d 956 (1991).  The simple answer is, No.  Id. at 499, 959.  


In Minnix, the defendant sought to bind the current court to a prior court’s finding that he was incompetent to stand trial, arguing he suffered from an “incurable developmental disablilty.”  Id.  The court rejected the claimed that the doctrine of collateral estoppel barred the (trial) court hearing the current charges from determining the defendant’s competency:

The doctrine of collateral estoppel applies in criminal cases under the Fifth and Fourteenth Amendments to the United States Constitution. The doctrine prohibits the government from relitigating any ultimate facts resolved in the defendant's favor by the prior acquittal. The doctrine applies when there has been a prior determination of a factual event which is the essential ingredient of the current charged offense, thereby implicating double jeopardy considerations. 
Id. at 497-98, 959 (citations omitted).


In short, the court will hear from Txx Oxxx and Dr. Alan Breen regarding the impact of Mr. Jxx’s intellectual disability on his ability to function and process information.  The court will hear that Mr. Jxx’ intellectual impairment has remained quiet static since he was diagnosed in early childhood.  The support Mr. Jxx received from the school district special education programs and the Developmental Disability Agency allowed Mr. Jxx to try to integrate into mainstream life.  

However, Ms. Oxxx will explain how her son did not have the capacity to socialize, work, or even complete daily life tasks without assistance, many tasks he is not able to manage on his own at all.  The totality of the testimony the court will hear from Ms. Oxxx and Dr. Breen will support a finding that Mr. Jxx lacks the capacity to understand the nature of the proceedings against him and lacks the capacity to assist in his defense.
DATED this 22nd day of March, 2022.
/s/
Hong Tran, WSBA #25198
Attorney for Defendant
� Diagnostic criteria for an intellectual disability:


Intellectual disability is a disorder with onset during the developmental period that includes both intellectual and adaptive functioning deficits in conceptual, social and practical domains.  The following three criteria must be met:


Deficits in intellectual functions, such as reasoning, problem solving, planning, abstract thinking, judgment, academic learning, and learning from experience, confirmed by both clinical assessment and individualized, standardized intelligence testing.


Deficits in adaptive functioning that result in failure to meet developmental and sociocultural standards for personal independence and social responsibility. Without ongoing support, the adaptive deficits limit functioning in one or more activities of daily life, such as communication, social participation, and independent living, across multiple environments, such as home, school, work, and community.


Onset of intellectual and adaptive deficits during the developmental period.


Intellectual disability is characterized by deficits in general mental abilities, such as reasoning, problem solving, planning abstract thinking, judgment, academic learning, and learning from experience.  The deficits result in impairments of adaptive functioning, such that the individual fails to meet standards of personal independence and social responsibility in one or more aspects of daily life, including communication, social participation, academic or occupational functioning, and personal independence at home or in community settings.


The federal law replaces the term mental retardation with the term intellectual disability.  


See, Dsm-psychiatryonline-org.offcampus.lib.washington.edu
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