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COMES NOW, D’Andre L. Glaspy, the Defendant by and through counsel, Anna Samuel and Michael Schueler, King County Department of Public Defense - Associated Counsel for the Accused Division, and moves this Court to suppress all statements made by Mr. Glaspy to law enforcement and/or government agents.
I. STATEMENT OF FACTS 
Mr. Glaspy made numerous statements to law enforcement at the scene, in two interviews on December 3, 2017, and one interview on December 6, 2017.  The statements lay out consistently his explanation of what happened to M.Z.H.-A.. Defense is requesting to suppress all statements made to law enforcement from the beginning of the case through formal interviews.  Looking to State v. Sum, 199 Wn.2d 627, 511 P.3d 92 (2022), for guidance, an objective observer would find that Mr. Glaspy was subject to formal interrogation at all times he was questioned by law enforcement and his statements should be suppressed.


From the outset of this case, Mr. Glaspy was viewed as the primary suspect.  In his report, KCSO Detective Matthew Olmstead noted at 3:23 pm he was dispatched and that Mr. Glaspy "was being seen with suspicion.”  Earlier on, at 1:15pm, shortly after the 911 call was made, Deputy Brian Taylor, MPO George Ireland, and others noted that M.Z.H.-A. had “numerous bruises on the child’s chest, arms, legs, and ankles.  The child also had scarring on his face and mouth.  I confirmed with Medic 1 personnel that these bruises were not a result of CPR being performed on the child.”  The also noted a bloody diaper, and bleeding from M.Z.H.-A.’s rectum.  The officers immediately keyed in on Mr. Glaspy as a suspect because he was the last person seen alive with M.Z.H.-A.  At some point during this date, a search warrant, accusing Mr. Glaspy of murder in the second degree was authored by Marylisa Priebe Olson.  She noted in her interview that it was in the process of being drafted at or during Mr. Glaspy’s interviews – it is clear that from the inception, Mr. Glaspy was law enforcement’s suspect.

From the second law enforcement arrived through his statements to law enforcement, Mr. Glaspy was never left alone.  He was escorted out of the residence under the guise of protection as members of TeAnna’s family were threatening him. He was then transported in the back of a patrol car to the SeaTac City Hall around 3:40pm, left in an interrogation room, and interrogated for hours with law enforcement.  He was transported from that room, again in a police car, back to the Willow Lake apartment residence in the company of detectives and deputies to perform a filmed recreation of what had happened hours earlier to his son.  He was then transported back to SeaTac City Hall with deputies to be interviewed again around 8:57 pm.  At no point during his hours long ordeal was Mr. Glaspy ever read his Miranda warnings or advised he did not have to speak, nor was he advised of his right to counsel.  He similarly was not advised at any time that he was not under arrest or that he was free to leave at any time.  He was allowed to smoke, but he may have been in the presence of law enforcement still.  At the end of his second interview on December 3, 2017, Detective Jake Pavlovich told Mr. Glaspy “I don’t want you to leave right away” showcasing the clear intent of law enforcement throughout the day of December 3, 2017. 

The only time he was ever read his Miranda warnings was during his December 6, 2017 interrogation.  Despite law enforcement trying to entice Mr. Glaspy into speaking without a lawyer, he did invoke on that date and no statements of substance were taken.
II. LAW AND ARGUMENT
The Fifth Amendment guarantees that individuals will not be compelled by the government to incriminate themselves.  State v. Escalante, 195 Wn.2d 526, 531-32, 461 P.3d 1183 (2020); U.S. Const. Amend. V.  This protects “an individual’s right to remain silent, in and out of court, ‘unless he chooses to speak in the unfettered exercise of his own will.”  Id. at 532, (quoting Miranda v. Arizona, 384 U.S. 436, 460, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966)).  This right is premised on the idea that “an individual interrogated while in custody is subjected to inherently compelling pressures ‘which work to undermine the individual’s will to resist.’” Id. (quoting Miranda, 384 U.S. at 467).  This is further exacerbated by the fact that “in custody interrogations largely take place in an incommunicado police-dominated atmosphere where there is potential for physical brutality and psychological ploys aimed at inducing suspects to confess.”  Id; Miranda, 384 U.S. at 445-48.  Even in cases where there is no actual coercion, “when the government significantly curtails an individual’s freedom of action, the individual may be effectively compelled to speak when, in a freer setting, they would exercise their right to remain silent.”  Id.; Miranda, 384 U.S. at 455-56.  Thus, in order to avoid this concern, law enforcement must inform a suspect of their right to remain silent and right to an attorney before any interrogation or questioning begins.  Id. 

Interrogation is defined as “questioning or conduct by the police that is ‘reasonably likely to elicit an incriminating response from the subject.’”  Id. at 533 (quoting Rhode Island v. Innis, 446 U.S. 291, 301, 100 S.Ct. 1682, 64 L.Ed.2d 297 (1980).

Finally, custody is defined as “all settings in which [a person’s] freedom of action is curtailed in any significant way.”  Id. (quoting Miranda, 384 U.S. at 467).  This has been narrowed to mean where “a suspect’s freedom of action is curtailed to a ‘degree associated with formal arrest.’”  Id. (quoting Berkemer v. McCarty, 468 U.S. 420, 440, 104 S.Ct. 3138, 82 L.Ed.2d 317 (1984).  This means that while a seizure can be custody, it is not always custody – rather it relates to specific circumstances “that are thought generally to present a serious danger of coercion.” Id. (quoting Howes v. Fields, 565 U.S. 499, 508-09, 132 S.Ct. 1181, 182 L.Ed.2d 17 (2012). Most importantly though, “[t]he custody inquiry is an objective one that asks how a reasonable person in the suspect’s position would have understood the circumstances.”  Id. (quoting Berkemer, 468 U.S. at 442). This requires courts to look to the “totality of the circumstances” including “the nature of the surrounding, the extent of police control over the surroundings, the degree of physical restraint placed on the suspect and the duration and character of the questioning.”  Id. at 534; see also U.S. v. Butler, 249 F.2d 1094, 1099 (9th Cir. 2001); U.S. v. Ventura, 85 F.3d 708, 711 (1st Cir. 1996).  A person is in custody when “ a reasonable person would have felt he or she was not at liberty to terminate the interrogation and leave.” Thompson v. Keohane, 516 U.S. 99, 112, 116 S.Ct. 457, 133 L.Ed.2d 383 (1985).  The subjective views of law enforcement are irrelevant.  Id.  

Interrogation that occurs in a location that law enforcement controls, such as a police station or police vehicle, is a significant indication of custody. Mathis v. United States, 391 U.S. 1, 88 S.Ct. 1503, 20 L.Ed.2d 381 (1968), see also State v. Daniels, 160 Wn.2d 256, 266-67, 156 P.3d 905 (2007)(defendant in custody when questioned by police officers for over 90 minutes at the precinct in an 8 foot by 10 foot room because a reasonable person in the defendant’s position would not feel free to terminate the interrogation and voluntarily leave). 

While seizures and custodial interrogation are separate inquiries, they are similar in many respects, though the Fifth Amendment (and thus Article 1, Section 9) inquiry is less stringent than the Fourth Amendment inquiry.  The Fourth Amendment reasonable inquiry involves “balancing the needs of the government against the interest of the individual” whereas the Fifth Amendment inquiry simply asks “whether an individual was put in an environment that ‘present[s] a serious danger of coercion.’”  Escalante, 195 Wn.2d at 536 (quoting Howes, 565 U.S. at 508-09).  Said another way, “police officers have much less discretion than in Fourth Amendment cases.”  Id. (citing U.S. v. Smith, 3 F.3d 1099, 1096-87 (7th Cir., 1993)). As an example, the Second Circuit refused to hold that all “routine” border searches are per se noncustodial.  U.S. v. FNU LNU, 653 F.3d 144, 148-52 (2nd Cir., 2011).  While these brief encounters at the border are likely permissible as Terry
 stops, the surrounding circumstances of these stops “may nevertheless inflict the type of pressures that were the concern of Miranda.”  Escalante, 195 Wn.2d at 536.

It is thus important to look to recent and seismic shifts in the way that Courts analyze “reasonableness” in the context of Fourth Amendment cases, namely, the groundbreaking changes in the law announced in State v. Sum, 199 Wn.2d 627, 511 P.3d 92 (2022).  As a threshold, the test for determining if a seizure occurred is 

[A] seizure occurs, under article I, section 7, when considering all the circumstances, an individual’s freedom of movement is restrained and the individual would not believe [they are] free to leave or decline a request due to an officer’s use of force or display of authority.

Sum, 199 Wn.2d at 635 (citing State v. Rankin, 151 Wn.2d 689, 695 92 P.3d 202 (2004).  This test, as compared to the objective test necessary to determine if custodial interrogation occurred, is striking similar – would a reasonable person in the suspect’s shoes have believed their freedom of action was curtailed similar to a formal arrest i.e., they were not free to leave or terminate the encounter.

Sum asked and answered if race should matter in the context of how a reasonable person would assess if they were seized.  The answer was a resounding yes: “we hold that an allegedly seized person’s race and ethnicity are relevant to the question of whether they were seized by law enforcement”.  Id. at 638.  “In addition to disavowing the blatantly racist precedent above, we have created new standards and modified old ones, particularly in the criminal justice arena.  Id. at 640.  The Court noted that Washington has consistently noted the importance of race in a variety of context: racial bias was important in assessing prosecutorial misconduct
; capital punishment was abolished due to racial disproportionality
; GR 37 and associated cases added an objective component and replaced the long flawed Batson
 analysis for jury preemptory challenges
, and determining if racial bias tainted a jury verdict
.  See Id.at 640-41. The Court noted “[t]hus there was a time when the historical mistreatment of BIPOC
 in this court indicated that we should ignore the influence of race and ethnicity in police encounters.  However, in light of more recent history, such a result can no longer be justified.” Id. at 641.  In so ruling, the Court explicitly adopted the GR 37 ‘objective observer’ for assessing seizures under the Fourth Amendment and Article I, Section 7.  Id. at 642-43.  Subsequent to Sum, the Washington Supreme Court has further extended the ‘objective observer’ test to a civil case and determined that race likely played a factor in the verdict, thus warranting remand.  See Henderson v. Thompson, -- Wn.2d --, 518 P.3d 1011, 1017 (2022) (noting that there was prima facie evidence that an objective observer could have viewed race as a factor in this verdict, and that the party seeking to preserve the verdict bears the burden to prove that race was not a factor.  If that cannot be done, the trial court must conclude that substantial justice has not been done and order a new trial).  Race, thus, matters in all cases.  See, Exhibit A, June 4, 2020 Proclamation of the Washington Supreme Court Regarding Combating and Ending Racism.

As noted above, the standards for assessing custody and seizure are similar.  “[T]he seizure analysis in Washington is a ‘purely objective one, looking to the actions of the law enforcement officer."  Sum, 199 Wn.2d at 642. “[T]he custody inquiry is an objective one that asks how a reasonable person in the suspect’s position would have understood the circumstances.”  Escalante, 195 Wn.2d at 533. (quoting Berkemer, 468 U.S. at 442).  “[A]n objective observer in Washington ‘is aware that implicit, institutional, and unconscious biases, in addition to purposeful discrimination, have resulted in’ many injustices against BIPOC, particularly in the criminal justice system.  Sum, 199 Wn.2d at 642-64 (quoting GR 37); Berhe, 193 Wn.2d at 665. Because of the similar standards, and because of the obvious bent of Washington jurisprudence toward justice and toward a recognition of the pernicious role that race has had on fairness and equity in our criminal legal system, this Court should also adopt the GR 37 ‘objective observer’ standard to the analysis of if a person was in custody for purposes of Miranda, and the requirements of the Fifth Amendment and Article I, Section 9.

Here, Mr. Glaspy was in custody under both a traditional analysis of Fifth Amendment jurisprudence given, particularly, the location, length, and tenor or law enforcement encounters with him, and also under a more expansive view of custodial interrogation under an ‘objective observer’ standard.  At no point in his hours long first interrogation, his scene recreation done at the behest of law enforcement and in their immediate presence, nor during his second lengthy interrogation did law enforcement ever read him his Miranda warnings, nor did they tell him he was free to leave – though they may subjectively claim that was their belief at the time.

First, under a traditional Fifth Amendment/Article I, Section 9 analysis, Mr. Glaspy was in custody and was subject to interrogation.  Looking to Daniels and Escalante is instructive as to when Miranda warnings are necessary.  In Daniels, a seventeen-year-old Carissa Daniels:

was questioned for over 90 minutes by two police detectives at the precinct in an 8 foot by 10 foot room.  She was not given any Miranda warnings until near the end of the interrogation.  This questioning took place the day after her son’s funeral while she was under stress.  The detectives refused to allow her father to accompany her.  Shortly after the detectives belatedly gave her Miranda warnings, Daniels refuses to answer any more questions, and she was placed in a holding cell. 

160 Wn.2d 256, 266-67, 156 P.3d 905 (2007).  While officers had not formally arrested Ms. Daniels when this all occurred – and the state argued to use actual formal arrest as the talismanic moment for triggering Miranda – the Court ruled that “a reasonable person in Daniels’s position would not feel free to terminate the interrogation and voluntarily leave.”  Id.  Because of this, all statements made need be suppressed.  


The circumstances presented in Daniels are nearly identical to those that Mr. Glaspy faced.  First, while not a juvenile, he was 24 years old at the time of interrogation – an age where the Washington Supreme Court has noted that a person still likely possesses a youthful, underdeveloped brain.  See State v. O’Dell, 183 Wn2d 680, 691-92 fn. 5, 358 P.3d 359 (2015) (citing MIT Young Adult Development Project: Brain Changes, Mass. Inst. Of Tech., http://hrweb.mit.edu/worklife/youngadult/brain.html(last visited August 4, 2015)(“the brain isn’t fully mature at . . . 18, when we are allowed to vote, or at 21, when we are allowed to drink, but closer to 25, when we are allowed to rent a car.”)).  Mr. Glaspy was subjected to police interrogation for hours over the course of two interviews and a reenactment.   As the Court will see in the video interrogation, the interrogation took place in a small room which was set up for the purpose of conducting interrogations – though at City Hall, not a precinct. The questioning took place mere hours after the death of M.Z.H.-A. and it was obvious from the tearful state of Mr. Glaspy that he was still under the stress of the event.  Despite asking for opportunities at various times to speak with Ms. Ausler, his mother, or text others (law enforcement took his phone for forensic examination for portions of the interrogation) Mr. Glaspy was not allowed to do so.  Finally, Mr. Glaspy was not read his Miranda warnings until December 6, 2017, days after his initial interrogation and, when read, he invoked, and was immediately taken into custody and placed into the King County Jail.  Thus, it is clear from a review of Daniels that Mr. Glaspy was subject to custodial interrogation when law enforcement forcefully and repeatedly asked him questions designed to get him to admit that he abused or neglected M.Z.H.-A. and asked him to show the officers what he had done in an effort to showcase abuse, neglect, or catch him in a lie.  


Looking to Escalante, the Court highlighted the difference between brief questioning in Berkemer that did not implicate Miranda and the circumstances in Mr. Escalante’s case that did.  The Court noted that in Berkemer, the defendant was subject to questioning during a traffic stop and that traffic stops inherently carry safeguards that take them out of the realm of necessitating Miranda warnings.  Escalante, 195 Wn.2d at 535.  They note that first, traffic stops are brief “in contrast to the frequently prolonged station house interrogations.”  Id.  They also note that “’most importantly, the typical traffic stop is public.’ So that ‘[p]asserby, on foot or in other cars, witness the interaction of [the] officers and the motorist.” Id. (quoting Bekemer, 468 U.S. at 438).  By virtue of being public, such traffic stops “reduces the ability of a police officer to use improper means to elicit a confession and reduces a driver’s fear that they will be abused if they do not cooperate.”  Id.  In assessing the facts surrounding Mr. Escalante’s custodial interrogation, the Court noted that he was separated from the normal stream of traffic at the border, taken to secondary screening, patted down, had documents confiscated, and was detained for 5 hours in a locked 11x14 foot lobby that the police controlled.  Id. at 540.  The Court noted that while multiple people could be held in that lobby, that did not render it public as it was controlled by law enforcement.  Id.  The Court also notes the duration that Mr. Escalante was held – noting that cases finding a lack of custody generally focus on detention of less than 15 minutes or so.  Id; see also U.S. v. Pratt, 645 F.2d 89, 91 (1st Cir., 1981) (15 minutes detention was insufficient to trigger custody analysis); U.S. v. Harrell, 894 F.2d 120, 124-25 (5th Cir., 1990) (incriminating statements made after only a few minutes of detention did not necessarily trigger Miranda); U.S. v. Hudson, 210 F.3d 1184, 1192-93 (10th Cir., 2000) (confiscation of documents did not trigger custody because detention only lasted 8-10 minutes).  The Court also noted that the way agents questioned Mr. Escalante, by showing him pieces of evidence one by one communicated “to a reasonable person that they were under increased suspicion.”  Id. at 541.  The totality of these circumstances, thus, was that a reasonable person would have felt their freedom curtailed to the degree associated with formal arrest.  Id.


Here again, Mr. Glaspy’s interrogative circumstances are similar to those in Escalante such that a reasonable person would have felt their freedom curtailed to the degree associated with formal arrest.  Again, Mr. Glaspy was detained for hours and questioned by law enforcement.  This was an area away from the public – an area dominated by law enforcement.  He was, from the moment law enforcement arrived at the scene, always accompanied by one, if not more, officers.  He was held in a small, confined room.  He had his phone taken from him for portions of the interrogation.  Even when he was at the residence doing the reenactment, he was accompanied by law enforcement as he watched others process the residence as a crime scene.  And the nature of the interrogations would lead a reasonable person to believe they were under increased and increased suspicion.  In the initial interrogation, Detective Priebe-Olson accused Mr. Glaspy of being violent, having recent wounds to one of his fingers which unsubtly insinuated that she believed he had punched M.Z.H.-A. or otherwise injured his hand while abusing M.Z.H.-A., had repeated questions asked of him about his interactions with M.Z.H.-A. that seemed to accuse him of losing his temper, and asked him about child porn.  In the second interrogation, the questions were even more pressing, with Detective Pavlovich repeatedly showing photos to Mr. Glaspy of M.Z.H.-A. and asking about how bruising occurred.  Tellingly, Detective Pavlovich also told Mr. Glaspy that the injuries likely came from someone, and that, because only he and Ms. Ausler were around M.Z.H.-A. near the time of death, one of them was the responsible party.  A reasonable person facing such withering accusation and scrutiny, given the setting of a small interrogation room, and constant accompaniment by law enforcement personnel over the course of nearly nine hours (from when law enforcement arrived on scene around 1:15pm until the conclusion of the second interrogation at just before 10:00pm) would feel their freedom to leave curtailed to the degree associated with formal arrest.
Finally, when this Court properly applies the ‘objective observer’ test from Sum and GR 37, it would be clear that an objective observer, noting the myriad situations in which Black people have been subjected to violence at the hands of law enforcement would have found their freedom curtailed to the degree associated with formal arrest when viewing Mr. Glaspy’s experiences at the hands of the King County Sheriffs.  From the outset of the case, the police viewed him with suspicion.  They were responsible for ferrying him in the back of a patrol car to and from the scene of M.Z.H.-A.’s tragic death, to a small interrogation room in the bowels of the SeaTac City Hall, then back to the scene to show the officers what happened, then back again to the interrogation room – all while multiple officers subtly hinted he needed to prove his innocence to them because they believed he had killed his beloved son.  No one familiar with the abhorrent history of how the criminal legal system and law enforcement have treated Black people historically, and at present, could view this as anything other than formal arrest.  That the talismanic phrase of “you are under arrest” was not utter by law enforcement is not availing.  See State v. Daniels, 160 Wn.2d at 266.  Recognizing the institutional racism that permeates the legal system and law enforcement (as further evidenced by the sickening rush to judgment that occurred in this case) shows that an objective observer in Washington would view the interactions of law enforcement, and their subsequent lengthy questioning of Mr. Glaspy, as custodial interrogation demanding of Miranda protections.  Protections which Mr. Glaspy was not afforded.  His statements must be suppressed.  
III. CONCLUSION

For all of the foregoing reasons, Mr. Glaspy requests that all statements made to law enforcement or other government agents be suppressed.
DATED this 28th day of November, 2022
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