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Case Law Updates –State v. Blake and cases interpreting Blake, as of 11.7.24[footnoteRef:1]  [1:  A Westlaw search 11.7.24 yielded 439 court opinions citing to State v. Blake, the bulk of these cases are unreported. *See GR 14.1 for citing to unpublished cases.
] 


Washington Supreme Court Opinions

RCW 69.50.4013, the statute prohibiting possession of a controlled substance (PCS) is unconstitutional.

State v. Blake, 197 Wn.2d 170, 481 P.3d 521 (2021)
The State prosecuted Ms. Blake for unlawful possession of methamphetamine following her arrest and jail booking on another matter. At booking, a jail officer found a small bag of methamphetamine in the coin pocket of Ms. Blake’s jeans. At her bench trial, Ms. Blake asserted the defense of unwitting possession. She testified that a friend bought the jeans second hand and gave them to Ms. Blake two days before her arrest. Ms. Blake also testified she had never used methamphetamine and did not know there were drugs in the pocket. Ms. Blake’s boyfriend also testified that Ms. Blake did not use drugs and that she received the pants from a friend. The court convicted. Held, the strict liability felony drug possession statute, RCW 69.50.4013, violates due process. It exceeds the state’s police power by imposing harsh felony consequences on innocent non-conduct with no mens rea. Passive and innocent non-conduct falls outside the State’s power to criminalize.


Blake: Blake does not open the door to untimely challenges to guilty pleas to unlawful possession of a controlled substance (PCS) and associated offenses. 

Blake: Blake is not material to the defendant’s motion to withdraw guilty pleas to PCS for purpose of the time bar exception in RCW 10.73.100(6).

State v. Olsen, 530 P.3d 249, (2024)
In 2003 and 2006, Mr. Olsen pleaded guilty to several offenses, including charges of unlawful possession of a controlled substance (PCS). In 2003 in separate plea agreements, he pleaded guilty to forgery and PCS.  In 2006, in a single plea agreement, he pleaded guilty to PCS and UPFA 2.  In 2021, following Blake, Mr. Olsen filed motions to withdraw his pleas to all the charges. The trial court vacated his PCS convictions pursuant to Blake but denied his motions to withdraw his guilty pleas. Mr. Olsen appealed arguing that his guilty pleas in 2003 and 2006 were each part of indivisible plea agreements. 

Held, Mr. Olsen’s motions to withdraw his guilty pleas are time barred. While Blake constitutes a significant and material change in the law that must be applied retroactively to vacating drug possession convictions, Blake is not material to Mr. Olson’s claims to withdraw his guilty pleas. Blake rendered the PCS convictions invalid; it did not render his guilty pleas in 2003 and 2006 unknowing and involuntary. Subsequent changes in the law do not affect the validity of a plea.

Blake: Blake does not open the door to untimely challenges to guilty pleas to unlawful possession of a controlled substance and associated offenses.

Blake: Blake does not affect the validity of guilty pleas to associated non-PCS offenses. 

State v. Willyard, 555 P.3d 876 (2024)
In 2003, Ms. Willyard pleaded guilty to three charges in two separate cases, including one count of unlawful possession of a controlled substance (PCS), one count of bail jumping, and one count of obstruction. The court held a sentencing hearing for both cases on the same date and the J & S for each case cross referenced the other. In 2021, following Blake, Ms. Willyard moved to withdraw her guilty pleas to all the charges in both cases, arguing that the PCS was a nonexistent crime, that the entire judgment was void, and that the guilty pleas were part of an indivisible plea agreement. She argued that the time bar in 10.73.090 did not apply because the judgments were facially invalid due to her conviction for a nonexistent crime. She argued in the alternative that Blake was a significant change in the law that is retroactive and material to her convictions. The trial court vacated her PCS conviction pursuant to Blake and denied her motions to withdraw the guilty pleas in the other counts.  

Held, the motions to withdraw the guilty pleas to charges other than PCS are time barred. A motion to withdraw a guilty plea is a collateral attack which must be filed within one year after the judgement becomes final. RCW 10.73.090. RCW 10.73.100 provides an exception to the time bar where “the statute that the defendant was convicted of violating was unconstitutional on its face or as applied to the defendant’s conduct.” This exception to the time bar applies only to the unconstitutional conviction, and raising a claim under an exception does not open the door to other time barred claims. 

Held, Blake is a significant change in the law that is material and applies retroactively to the PCS, but not to the associated convictions. PCS under the former statute is not a nonexistent crime.  For a plea to be knowing and voluntary, a person must understand the consequences of the plea that existed at the time of the plea.  Because Ms. Willyard understood the consequences of pleading guilty that existed at the time of her pleas, the pleas were voluntary and lawful. PCS under the former statute is not a nonexistent crime.

Blake/Resentencing: Resentencing hearing is required pursuant to Blake.

State v. Jennings, 199 Wn.2d 53, 502 P.3d 1255 (2022)
The State prosecuted Mr. Jennings for murder. At sentencing, the trial court included prior convictions for PCS when it calculated the offender score. Held, pursuant to Blake, prior convictions for PCS cannot be considered in the offender score.

Post-Conviction/Blake: Defendant not entitled to resentencing under Blake when there is no change in offender score or standard range.

In re Richardson, 200 Wn.2d 845, 525 P.3d 939 (Order filed Nov. 14, 2022, Order published Mar. 10, 2023) (Note this is an order denying a PRP by a panel, not a full court decision on the merits)
In 2008, the State prosecuted Mr. Richardson for attempted murder and UPFA.  The court sentenced him to the high end of the standard range. In 2021, following Blake, Mr. Richardson filed a PRP challenging his offender score, which included a point for one count of attempted PCS. His offender score changed from 10 to 9, but the standard range remained the same.  Held, in this Order denying the PRP, the panel of the Court held that because the original sentence falls within the standard range, Mr. Richardson’s judgement and sentence is not facially invalid and therefore the PRP is not exempt from the one-year time limit. 

******************************************************************

Washington Court of Appeals Opinions
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State v. Nelson, 2024 WL 4598916 (Wash. Court of Appeals, Div. 2, No. 58161-2-II, consolidated with 58165-5-II, Oct. 29, 2024)
In 1995 and 1998, Ms. Nelson pleaded guilty to unlawful possession of a controlled substance (PCS).  The court imposed LFOs in each case. Following Blake, Ms. Nelson moved to vacate the convictions and sought reimbursement for the LFOs paid and the community service hours performed in lieu of LFOs. Held, the trial court did not err when it denied reimbursement for community service hours performed in lieu of LFOs.  The court did not violate the defendant’s substantive due process or equal protection rights. 

Search/Seizure: DOC arrest warrant for failing to report to CCO while on supervision for PCS remained valid after the Blake decision; DOC had authority to arrest until the underlying judgment was vacated.

State v. Balles, 556 P.3d 698 (2024)
In January of 2020, Mr. Balles failed to report to his CCO while he was serving a community custody term for a 2014 PCS, resulting in a DOC warrant for his arrest. On March 31, 2021, after the State v. Blake decision, but before the mandate was issued, DOC served the warrant on Mr. Balles. At the time of his arrest, police found a large quantity of controlled substances and a stolen firearm in his possession leading to new felony drug and gun charges. The trial court suppressed the evidence found during the search at the time of his arrest, finding that Blake invalidated both the prior conviction for PCS and the DOC warrant. Held, the trial court erred when it suppressed the evidence found during the arrest on the DOC warrant. DOC had the authority to arrest Mr. Balles on the DOC warrant until his underlying PCS judgment was vacated, several months after the arrest. 

Blake/Resentencing: Trial court did not err when it denied a defendant’s motion for resentencing pursuant to Blake when the defendant had a subsequent felony conviction and the offender score and standard range would not change.

State v. Drake, 556 P.3d 170 (2024)
Mr. Drake pleaded guilty to two felonies in 2010. The court sentenced him to the low end of the standard range. Following Blake, the trial court denied a motion for resentencing because Mr. Drake had a subsequent felony conviction for theft in 2011, and the offender score and standard range did not change.  Held, the trial court did not abuse its discretion when it denied a defendant’s motion for resentencing pursuant to Blake when the defendant had a subsequent felony conviction and the offender score and standard range would not change.

Blake: Trial court did not err by including a point in the offender score because the defendant was on community custody even though it was for two out of state convictions for PCS.

Sentence/Enhancement: Trial court erred by imposing a weapon enhancement concurrent with the underlying felony murder sentence where the defendant was over age 18 at the time of offense. 

State v. Roberts, 553 P.3d 1122 (2024)  
The State prosecuted Mr. Roberts for felony murder in the first degree as an accomplice predicated on burglary in the first degree.  The trial court included a point in the offender score because the defendant was on community custody for two out of state convictions for PCS. Held, the trial court did not err when it included a point in the offender score because the defendant was on community custody for out of state convictions for PCS.  Even though the convictions were not comparable to a Washington offense, the defendant was serving a valid term of community custody from out of state convictions at the time of the current offense.

Resentencing/Right to be Present: Trial court did not violate the defendant’s right to be present when it required him to appear remotely from DOC under modified court operations due to COVID. 

Resentencing/Right to Counsel: The trial court did not violate the defendant’s right to counsel when it required the defendant to appear remotely by Zoom while his attorney was in the courtroom.

Blake/Bail Jump: Trial court did not abuse its discretion by denying the motion to vacate bail jump convictions resulted from failing to appear at two hearings in a case involving one count of PCS. 

State v. Garcia, 31 Wash.App.2d 481, 550 P.3d 527 (2024)  
When Mr. Garcia moved to vacate his convictions for one count of unlawful possession of a controlled substance (PCS) pursuant to Blake, he also requested vacation of his convictions for bail jumping resulting from his failure to appeal on two separate court dates on the PCS charge. The court denied the request to vacate the bail jump charges. Held, the trial court did not abuse its discretion by declining to vacate the bail jump convictions. 

Resentencing: At a Blake resentencing hearing, the trial court did not err when it issued an order modifying sentence rather than a new judgement and sentence.

State v. Griffin, 30 Wash.App.2d 164, 544 P.3d 527 (2024).
In 2022, a trial court resentenced Mr. Griffin pursuant to Blake.  The resentencing hearing occurred during a time when court operations were modified due to COVID.  Mr. Griffin appeared at his resentencing hearing from DOC by Zoom, while the judge, prosecutor and defense attorney were present in the court room. After removing the Blake convictions, Mr. Griffin’s offender score remained 9+. The trial court imposed the original sentence at the resentencing hearing. Held, the trial court did not abuse its discretion by requiring Mr. Griffin to appear at resentencing by Zoom. The trial court properly complied with the WA Supreme Court’s directive to use remote proceedings whenever appropriate. Held, the trial court did not violate the right to be present by requiring the defendant to appear by Zoom from DOC.  Held, the trial court was not required to enter a new judgment and sentence following resentencing.


Blake/Resentencing: The trial court did not abuse its discretion when it denied a CrR 7.8 motion challenging an exceptional sentence because the sentencing court noted that it would impose the same sentence regardless of score.

[bookmark: _Hlk147317072][bookmark: _Hlk141174174][bookmark: _Hlk131070286]State v. Pascuzzi, 29 Wash.App.2d 528, 541 P.3d. 415 (2024) 
After a jury convicted Mr. Pascuzzi of two counts of child molestation in the first degree, the judge sentenced him to an exceptional sentence on two grounds. The court wrote a note on the judgment and sentence that it would impose the same sentence regardless of the offender score. Following Blake, the trial court denied Mr. Pascuzzi’s CrR 7.8 motion for relief because the sentence would remain the same.  Held, the trial court did not abuse its discretion when it denied the defendant’s CrR 7.8 motion for relief from judgement. 

  
Blake/Resentencing: Resentencing is not required where range does not change. The judgement and sentence is valid on its face.

Resentencing/Youth: A procedural Houston-Sconiers error raised more than one year after the sentence was final is untimely. 

In re PRP of Rodriguez, 29 Wash.App.2d 17, 539 P.3d 849 (2023)
In 2013, Mr. Rodriguez was convicted and sentenced for second degree murder that occurred in 2011 when he was 15 years old. The murder stemmed from a shootout that occurred when he and his older brother went to a house to sell drugs. The trial court adopted the parties’ agreed recommendation for 172 months. Mr. Rodriguez filed a CrR 7.8 motion eight years after his judgement and sentence became final, alleging the trial court failed to consider his youth prior to imposing a sentence. Held, because Mr. Rodriguez did not assert a substantive violation of Houston-Sconiers, his petition is untimely. Held, because the range does not change after removing the Blake PCS conviction, the judgement and sentence is not invalid on its face. 

Blake/Resentencing: Prior convictions for first degree assault, unlawful imprisonment, and third degree assault were properly in the offender score.

Blake/LFOs: Statutory amendments to LFOs apply to cases on direct appeal.  

State v. Reed, 28 Wash.App.2d 779, 538 P.3d 946 (2023)
At his Blake resentencing hearing, Mr. Reed argued prior convictions for assault in the first degree, unlawful imprisonment, and assault in the third degree should not have been included in his offender score because those judgment and sentences were facially invalid because they contained an unconstitutional conviction for simple drug possession in their offender score. Held, Mr. Reed’s prior convictions are not dependent on nor are they a direct consequence of a conviction that is invalid under Blake. The trial court properly included the assault and unlawful imprisonment convictions in the offender score. Held, Statutory amendments to LFOs apply to cases on direct appeal, the trial court must strike VPA and DNA collection fees and hold a hearing to determine if interest should accrue on restitution.

Blake/Firearm Registration Requirement: Trial court erred by imposing the firearm registration requirement at a resentencing hearing. The relevant date is the date of conviction, which must be on or after June 9, 2016. 

State v. Senior, 27 Wash.App.2d 638, 533 P.3d 442 (2023) (published in part)
Following Blake, a trial court resentenced Mr. Senior for second degree murder with a firearm enhancement.  At the resentencing hearing, the court imposed the felony firearm registration requirement. Held, the trial court erred by imposing the firearm registration requirement. The plain language of the statue mandates that sentencing courts impose the requirement if a person is convicted of a felony firearm offense on or after June 9, 2016.  Mr. Senior was convicted in 2011.  

Resentencing/Breach: Where the defendant entered a plea bargain with an agreed recommendation and in a late direct appeal sought resentencing based on State v. Houston Sconiers, the defendant was not entitled to a resentencing hearing, but he was entitled to withdraw his guilty plea.

State v. Harris, 533 P.3d 135 (2023) (opinion issued April 27, 2023, is withdrawn, motion to reconsider granted in part, new opinion issued) (review granted

The State prosecuted Mr. Harris for first degree murder and a deadly weapon enhancement following a fatal stabbing. He was 17 years old at the time of the offense. In 2012, the parties settled the case with a plea bargain. Mr. Harris pleaded guilty to second-degree murder with a deadly weapon enhancement and first-degree robbery.
Mr. Harris filed a notice of appeal in 2020 and moved for an extension of time to file his direct appeal based on misinformation about his right to appeal. In his appeal, Mr. Harris asked the court to reverse, vacate his sentence, and remand for a resentencing where the trial court could consider the mitigating qualities of youth. The State argued that Mr. Harris would breach the plea agreement if he sought less time and that his only remedy was moving to withdraw his guilty plea. Held, if Mr. Harris seeks a reduced sentence, he will breach his plea agreement. He is not entitled to a resentencing hearing, but he can move to withdraw his plea.

Blake/Youth: The trial court was not required to consider youth at resentencing.

Resentencing/LFOs: The trial court must review the defendant’s indigency and remove court costs if defendant is indigent. The court must remove VPA, DNA and community custody supervision fees.

State v. Ellis, 27 Wash.App.2d 1, 530 P.3d 1048 (2023)
Following Blake, the trial court resentenced Mr. Ellis on a 2009 conviction for second degree murder with a firearm enhancement. Mr. Ellis was 18 at the time of his offense.  At the resentencing hearing, the trial court declined Mr. Ellis’ request to consider the mitigating qualities of his youth but imposed the sentence his attorney recommended, a reduction from the original sentence of 300 months to 289 months. The court did not alter the LFOs in the original judgment and sentence. Held, the trial court was not required to consider youth at resentencing, and any error relating to the court’s suggestion that it did not have discretion is harmless because the court imposed the defendant’s requested sentence.  Held, remanded to the trial court to consider indigency status and to remove LFOs no longer required.

Resentencing: Trial court committed reversible error when it refused to entertain
the defendant’s request for a lower sentence based on evidence of rehabilitation.

Resentencing:  A resentencing hearing is de novo unless a reviewing court restricts the resentencing to narrow issues.
 
State v. Dunbar, 27 Wn.App.3d 238, 532 P.3d 652 (2023)
In 2017, the State prosecuted Mr. Dunbar for possession of a stolen vehicle and tampering with a witness.  The trial court calculated Mr. Dunbar’s offender scores at 26 and 12 and imposed 60 months confinement. At a Blake resentencing, Mr. Dunbar presented evidence of his accomplishments and rehabilitation during confinement and sought a low-end standard range sentence. The trial court removed two PCS convictions and recalculated his offender score. There was no change to the standard range. The court re-imposed the original sentence. Held, unless a reviewing court restricts resentencing to narrow issues, any resentencing should be de novo. During the resentencing hearing, the resentencing judge may consider rulings by another judge during the sentencing of the person, but the resentencing judge should exercise independent discretion. Held, at resentencing the trial court should consider new evidence and arguments of the parties, including evidence of rehabilitation.


Blake/Withdraw Guilty Plea: Blake is not a basis to withdraw a plea to PCS.

Blake/Indivisible Pleas: Since Blake does not entitle a defendant to withdraw their guilty plea to PCS, the rule regarding withdrawal of indivisible pleas is not applicable in a Blake case.

State v. Olsen, 530 P.3d 239 (2023).  
Following State v. Blake, Mr. Olsen moved to withdraw his guilty pleas in three separate cases, arguing his pleas were indivisible. The trial court vacated his convictions for PCS, but denied his motions to withdraw his guilty pleas. Held, Mr. Olsen is not entitled to withdraw his guilty pleas to PCS. He does not show that his guilty pleas to PCS were not knowing, voluntary, and intelligent at the time because PCS was a crime at the time of his guilty pleas.  Held, Because Mr. Olsen is not entitled to withdraw his guilty pleas to PCS, the rule regarding withdrawal of indivisible pleas is not applicable.

Blake/Resentencing: Trial court had no discretion to run enhancements concurrently at resentencing hearing. 

Blake/Range does not Change: The judgment and sentence is not facially invalid where the standard range does not change after removing convictions pursuant to Blake.

State v. Kelly, 25 Wn.App.2d 879, 526 P.3d 39 (2023) review granted Washington Supreme Court, 2 Wn.3d 1032 (note as of 11.12.24 still pending at the WA Supreme Court).
Following Blake, the trial court resentenced Mr. Kelly for multiple 2006 convictions. Mr. Kelly was 29 years old at the time of his offenses. At resentencing, Mr. Kelly’s offender score went down by two points, but his standard range did not change. The trial court reduced the original sentence by 60 months by ordering that two firearm enhancements run concurrently with each other. The State did not object at the trial court but appealed the decision. Held, the State did not invite error by failing to object to the concurrent firearm enhancements.  Held, the trial court did not have authority to run the firearm enhancements concurrently. Held, Mr. Kelly’s request for resentencing is time-barred. His judgement and sentence is not facially invalid because even though his offender score is lower after Blake, the trial court sentenced him within the correct standard range.  

Blake/Enhancements: The reasoning of Blake does not apply to drug crime enhancements. 

State v. Richter, 24 Wn.App.2d 920, 521 P.3d 303 (2022)
Mr. Richter was convicted three counts of delivery of a controlled substance, all with the aggravating factor that the delivery occurred within 1,000 feet of a school bus route, and one count of possession of a controlled substance with intent to deliver. Held: Dealing drugs is not the kind of protected “innocent and passive” conduct discussed in Blake. Mr. Richter could be convicted of the enhancement without knowing he was within 1,000 feet of a school bus route. 
 
Blake: Defendant with an exceptional sentence is entitled to relief pursuant to Blake, but trial court may first decide if defendant breached the plea agreement by seeking Blake relief.

In re PRP Sylvester, 24 Wn.App.2d 769, 520 P.3d 1123 (2022)
Mr. Sylvester pleaded guilty to several counts under three cause numbers. The parties agreed to recommend sentences at the bottom of the range but to run the sentences consecutively, making the sentence an exceptional one. More than one year after his judgment and sentences became final, Mr. Sylvester filed three CrR 7.8 motions seeking resentencing based on Blake. The trial court transferred his 7.8 motions to the COA as a PRP. Held, Mr. Sylvester’s CrR 7.8 motions are not time barred and he is entitled to relief. On remand, the State may ask the trial court to first determine if Mr. Sylvester breached his plea agreement.

Blake/LFOs: CrR 7.8 is the exclusive means for seeking LFO relief pursuant to Blake.

Civil Survival Project v. State, 24 Wn.App.2d 564, 520 P.3d 1066 (2022)
Civil Survival filed a civil lawsuit seeking declaratory LFO relief on behalf of individuals impacted by Blake. Held, CrR 7.8, the criminal rule for relief from judgment or order, is the exclusive means for seeking relief and cancellation of LFOs pursuant to Blake.
Blake/Offender Score: Trial court correctly refused to count a point in defendant’s offender score for committing an offense while he was on community custody for PCS.
State v. Rahnert, 24 Wn.App.2d 34, 518 P.3d 1054 (2022)
The trial court resentenced Mr. Rahnert pursuant to State v. Blake in March of 2021. Mr. Rahnert argued his offender score should be reduced by two points, one point for his prior conviction for PCS and one point for committing an offense while on community custody for the prior PCS conviction. Held, the sentencing court correctly reduced Mr. Rahnert’s offender score by two points by removing one point for the prior PCS and one point for committing an offense while on community custody for a void conviction for PCS.

Appeal/Blake Resentencing: Trial court lacked authority to amend judgment without first seeking permission from the Court of Appeals pursuant to RAP 7.2(e).

State v. Edwards, 23 Wn.App.2d 118, 514 P.3d 692 (2022)
Shortly after Mr. Edwards appealed his convictions for third degree assault, obstructing, and possession of a controlled substance, the Washington Supreme Court decided State v. Blake. The State arranged for a prompt resentencing hearing, but the parties did not first seek permission from the Court of Appeals to amend the decision under RAP 7.2(e). Held, the trial court lacked authority to issue an amended judgment and sentence without the parties first obtaining leave from the Court of Appeals. The amended judgment and sentence is therefore void and unenforceable. Because the original judgment and sentence fails to comport with Blake, Mr. Edwards’s case is remanded for resentencing.

Search/Seizure/Blake: Trial court erred in suppressing a firearm seized pursuant to a 2017 warrant supported by probable cause for PCS.

State v. Moses, 22 Wn.App.2d 550, 512 P.3d 600 (2022) 
Police arrested Mr. Moses for unlawful possession of a firearm in 2017. Mr. Moses was a passenger in a vehicle searched pursuant to a warrant based on probable cause for PCS. In April of 2021, Mr. Moses moved to suppress the evidence because the warrant authorized a search for evidence of the crime of PCS. Held, Blake’s 2021 determination that the PCS statute was unconstitutional did not invalidate a 2017 finding of probable cause for PCS. Even if probable cause did not support the search for evidence of PCS, probable cause supported the search for possession of drug paraphernalia, the search warrant was severable and police would have lawfully found the firearm. 

Blake/Resentencing: Trial court can vacate a void Blake PCS conviction even if the conviction is from another county.

Post-Conviction: Trial court did not abuse its discretion when it decided a CrR 7.8 motion on the pleadings without first hearing oral argument. 

State v. Frohs, 22 Wn.App.2d 88, 511 P.3d 1288 (filed May 16, 2022, published June 16, 2022) 
In 2013 Mr. Frohs pleaded guilty to several crimes. In 2021, Mr. Frohs filed a CrR 7.8 motion to correct his original judgment and sentence, seeking three amendments, all unrelated to Blake. The Superior Court in Snohomish County held a hearing without oral argument and only granted partial relief. Mr. Frohs appealed and filed a supplemental brief also asking the Snohomish County court to vacate a previous conviction for PCS from a different county. Held, the trial court has authority and duty to vacate a void conviction from another county. Held, CrR 7.8 does not require oral argument for a show cause hearing, only that the court consider the motion after hearing from both parties.

Blake/Bail Jump: A prior conviction for bail jumping based on failure to appear for a pending charge of PCS may be counted in the offender score

State v. Paniagua, 22 Wn.App.2d 350, 511 P.3d 113 (2022) 
Mr. Paniagua sought resentencing following Blake. He argued that both his prior convictions for PCS and his prior bail jump conviction based on his failure to appear at a pending PCS should be removed from his offender score. The State conceded the PCS conviction should not count in the offender score but argued that the bail jump should count. Held, a prior conviction for bail jumping based on failure to appear for a pending charge of PCS may be counted in the offender score.

Appeal/Blake Resentencing: Trial court lacked authority to amend the judgment in a case currently on appeal without first seeking permission from the Court of Appeals pursuant to RAP 7.2(e).

State v. Edwards, 23 Wn.App.2d 118, 514 P.3d 692 (2022) (Edwards I- see also Edwards II (Unreported))
Shortly after Mr. Edwards appealed his convictions for third degree assault, obstructing, and PCS, the Washington Supreme Court decided State v. Blake. The State recognized that Mr. Edwards was entitled to relief pursuant to Blake and arranged for a prompt resentencing hearing, but the parties did not first seek permission from the Court of Appeals to amend the decision under RAP 7.2(e).  Held, the trial court lacked authority to issue an amended judgment and sentence without the parties first obtaining leave from the Court of Appeals. The post-Blake amended judgment and sentence is therefore void and unenforceable. Because the original judgment and sentence fails to comport with Blake, Mr. Edwards’s case is remanded for resentencing hearing de novo, with parties free to advance any and all factual and legal arguments regarding offender score and range.

Blake/Resentencing: Prior juvenile convictions for PCS are constitutionally invalid and may not be included in the offender score at resentencing.

State v. Westwood, 20 Wn.App.2d 582, 500 P.3d 182 (2021)
The State prosecuted Mr. Westwood for attempted first degree rape, first degree burglary and first-degree assault. Held, juvenile convictions for possession of methamphetamine are constitutionally invalid pursuant to Blake. 

Blake: RCW 69.50.4014, the statute prohibiting possession of 40 grams or less of marijuana while under age 21, is unconstitutional. 

State v. A.L.R.H., 20 Wn.App.2d 384, 500 P.3d 188 (2021)
In 2020, the State prosecuted A.L.R.H for unlawful possession of 40 grams or less of marijuana while under age 21. The trial court found A.L.R.H. guilty. Held, RCW 69.50.4014, the statute prohibiting possession of 40 grams or less of marijuana while under age 21, is unconstitutional. Like the statute in Blake, RCW 69.50.4014 did not include an intent element, and it criminalized innocent and passive possession of controlled substance, violating due process.

Blake/Resentencing: Out of state convictions for PCS were not comparable to a valid Washington offense, and defendant was entitled to resentencing with an offender score that did not include those convictions.

State v. Markovich, 19 Wn.App.2d 157, 492 P.3d 206 (2021)
The State charged Mr. Markovich with possession of meth and heroin with intent to deliver or manufacture. After the jury convicted Mr. Markovich, the trial court included two out of state convictions for possession of a controlled substance in Mr. Markovich’s offender score because they were comparable to the Washington crime of possession of a controlled substance. Later, the Supreme Court of Washington decided Blake, holding that Washington’s statute criminalizing possession of a controlled substance was unconstitutional and void. Held, Mr. Markovich’s out of state convictions for PCS were not comparable to a valid Washington offense. He was entitled to resentencing under an offender score that did not include those convictions.  (Div. I) (Aug. 2, 2021)

Blake/Resentencing: A prior conviction for PCS is void and cannot be used to enhance a sentence.

State v. McFarland, 18 Wn.App.2d 528, 492 P.3d 829 (2021)
The State prosecuted Ms. McFarland for first degree burglary and 13 related firearm offenses. The court imposed a 237-month standard range sentence due to the policy that firearm convictions run consecutively. In two previous appeals, the Court of Appeals had remanded for consideration of an exceptional sentence downward based on the possible excessive impact of the multiple offense policy. During both remand proceedings, the sentencing judge declined to change Ms. McFarland’s sentence, citing a lack of discretion. Held, the trial court had discretion to change Ms. McFarland’s sentence on remand and erred when it failed to consider the factual question of whether operation of the multiple offense policy resulted in an excessive sentence. To answer this question the court must consider the nature of Ms. McFarland’s convictions and their cumulative impact. The question is essentially whether running all of Ms. McFarland’s firearm convictions consecutively overstates the seriousness of her offense conduct. Held, Ms. McFarland is entitled to resentencing because her current sentence is enhanced by a prior conviction for PCS.  (Div. III) (July 29, 2021)

Blake Resentencing: If a court calculated a defendant’s offender score as including points for a PCS conviction that was later vacated, the defendant is entitled to resentencing with a corrected offender score. 

State v. Labounty, 17 Wn.App.2d 576, 487 P.3d 221 (2021)
Mr. Labounty pleaded guilty to three charges: unlawful possession of heroin with intent to deliver, unlawful possession of meth with intent to deliver, and a felony weapons charge.  Pursuant to a plea agreement, the State agreed to recommend 108 months on the drug charges and 102 months on the weapons charge and that the charges to run concurrently.  Before the sentencing hearing, Mr. Labounty committed a new offense, possession of a controlled substance (PCS).  At the sentencing hearing, Mr. Labounty pleaded guilty to the new offense.  The trial court sentenced him on all four counts. Due to the new offense, the prosecutor recommended a higher sentence than contemplated by the plea agreement.  The plea agreement notified Mr. Labounty that the prosecutor’s recommendation could change if he committed any new offenses prior to sentencing.  The trial court sentenced Mr. Labounty to 120 months confinement and imposed community custody for any period of “earned early release.” Subsequently, the Washington Supreme Court decided Blake, and the Court of Appeals vacated Mr. Labounty’s conviction for PCS. Held, Mr. Labounty is entitled to resentencing with a corrected offender score that does not include points for the vacated conviction for possession of a controlled substance (PCS). (Div. II) (May 18, 2021)

Blake: Resentencing is warranted where trial court included prior convictions for PCS in offender score.

State v. Sullivan, 18 Wn.App.2d 225, 491 P.3d 176 (2021)
The State prosecuted Mr. Sullivan for robbery and unlawful possession of a firearm. Mr. Sullivan appealed his conviction and sentence. Held, resentencing is warranted because the superior court included two convictions of unlawful possession of a controlled substance in his offender score. Because a recent decision of our Supreme Court indicates that Sullivan is entitled to be resentenced, we remand the cause to the superior court for such action. (Div. I) (July 6, 2021)

Blake: Resentencing is warranted where trial court included prior convictions for PCS in offender score.

State v. Gouley, 19 Wn.App.2d 185, 494 P.3d 458 (2021)
Prosecution for UPFA 1. On appeal, State conceded Mr. Gouley must be resentenced pursuant to State v. Blake. “A sentence that is based on an incorrect offender score is fundamental defect that inherently results in a miscarriage of justice.” In re Goodwin, 146 Wn.2d 861, 868, 50 P.3d 618 (2002). Remand for resentencing where prior convictions for PCS not included in score. (Div. II) (Sep. 8, 2021)

Blake: Trial court properly declined to include point for committing crime while on community custody for PCS. 

State v. French, 21 Wn.App.2d 891, 508 P.3d 1036 (2022)
Guilty plea to PWI prior to Blake. D pleaded guilty and admitted he committed the crime while on community custody. Held, at the resentencing hearing, the trial court properly declined to consider that Mr. French committed the current offense while on community custody for an invalid conviction. A term of community custody must be validly imposed for it to be considered by a sentencing court under RCW 9.94A.525 (19). 

Blake: Remanded for Court to follow POSA statute, and trial court must remove PCS conviction from offender score. 

State v. Greenfield, 21 Wash.App.2d 878, 508 P.3d 1029 (2022)
POSA sentencing case with Blake issue. State concedes prior PCS must be removed from score. Remanded for trial court to comply with POSA statute. 

**************************************************************
Blake and Strict Liability Crimes:

The crime of interfering with the reporting of domestic violence is a strict liability crime and thus does not require element of culpable mental state. State v. Christian, 18 Wn.App.2d 185, 489 P.3d 657 (2021)

Vehicular homicide based on DUI is a strict liability offense. State v. Vanderburgh, 18 Wn.App.2d 15, 489 P.3d 272 (2021)

The offense of allowing an unauthorized person to drive a vehicle is not a strict liability crime. State v. Elwell, 17 Wn.App.2d 367, 486 P.3d 152 (2021)

The crime of possession of a stolen motor vehicle includes an element of knowledge with two components: the defendant must knowingly possess the motor vehicle and must know that the motor vehicle had been stolen. State v. Level, 19 Wn.App.2d 56, 493 P.3d 1230 (2021).

The crime of incest requires both activity and knowledge of the offending relationship. It is not facially unconstitutional. The holding in Blake does not extend to incest. State v. Gantt, 29 Wash.App.2d 427, 540 P.3d 845 (2024) 

Blake and Strict Liability Crimes (Unreported Cases) 

Hit and run statute does not make a person liable for purely innocent conduct. State v. Thayer, 2023 WL 6388222 (Wash. Court of Appeals, Div. 1, Oct. 2, 2023) (Unreported)
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[bookmark: _Hlk147318365][bookmark: _Hlk135218122]Blake/Resentencing: The defendant is entitled to resentencing where a lower  standard range results following removal of a prior PCS conviction from the score.

Resentencing/Juvenile Points: At a resentencing hearing, the law effect in the time of the offense controls scoring.

Blake/Breach: The issue of breach is hypothetical and not ripe for review.

In re Curtis, No. 40123-5-III, 2024 WL 460200-7, (Wash. Court of Appeals, Div. 3, Oct. 29, 2024) (Unpublished)
In 2018, the State prosecuted Mr. Curtis for attempted first degree murder, first degree assault and UPFA 1.  He entered an Alford plea to first degree assault and the trial court sentenced him to 209 months, the low end of the standard range. Following Blake, Mr. Curtis filed a PRP seeking resentencing pursuant to Blake and relief based on the 2023 change in the law that limited inclusion of most prior juvenile adjudications in the offender score.  Held, Mr. Curtis is entitled to resentencing pursuant to Blake. The offender score and standard range both decrease following removal of one count of PCS pursuant to Blake. Held, at resentencing, the 2023 change in the law regarding scoring of prior juvenile adjudications does not apply to Mr. Curtis. The law in effect at the time of offense applies. Held, the State’s argument that Mr. Curtis will be in breach of the plea agreement if he recommends a lower sentence is hypothetical and not ripe for review.

Blake/LFOs: Trial court erred when it imposed the criminal filing fee at the resentencing hearing without determining that the defendant was not indigent.  

Blake/LFOs: Statutory amendments to the DNA and VPA LFOs apply to resentencing cases pending direct appeal.

State v. Wynn, No. 57511-6-II, 2024 WL 4603299, (Wash. Court of Appeals, Div. 2, Oct. 29, 2024) (Unpublished)
In 2021, following Blake, Mr. Wynn was resentenced on 2003 assault first degree and UPFA convictions. At the resentencing hearing, the trial court imposed a reduced sentence and left the remaining conditions and terms of sentence in place, including the original LFOs for the VPA, DNA fee and criminal filing fee. In 2023, the Washington Legislature modified the LFO statute removing the VPA for all defendants and removing the DNA fee for indigent defendants. Held, the trial court erred by imposing LFOs at resentencing hearing. In 2021 the court was only authorized to impose the criminal filing fee if it found the defendant was not indigent. The 2023 amendments to the LFO statutes removing the VPA and DNA fee apply to cases on direct appeal.  


Blake/LFO reimbursement: The trial court did not err when it denied reimbursement for Blake community service hours. 

State v. Danielson, 454294-III, 2024 WL 1175209 (Wash. Court of Appeals, Div. 3, Oct. 22, 2024) (Unpublished)
Following Blake, the trial court vacated Ms. Danielson’s prior conviction for PCS and ordered reimbursement of the LFOs she paid in cash. The court denied a request for reimbursement for the community service hours Ms. Danielson performed in lieu of payment of LFOs. Held, CrR 7.8 is the correct and exclusive legal procedure for seeking a refund and cancellation of Blake LFOs.  Held, the State was not unjustly enriched at Ms. Danielson's expense by her community service hours. Held, denial of the request for reimbursement for Blake community service hours does not violate due process or equal protection.

Blake/Resentencing: Trial court erred when it failed to conduct a de novo resentencing hearing. 

State v. Edwards, 39555-3-III, 2024 WL 4131186 (Wash. Court of Appeals, Div. 3, Sep. 10, 2024) (Unpublished)) (Edwards II)
In January of 2021 Mr. Edwards appealed his convictions for third degree assault, obstructing, and PCS. In February 2021, the Washington Supreme Court decided State v. Blake. The State recognized that Mr. Edwards was entitled to relief pursuant to Blake and arranged for a prompt resentencing hearing, but the parties did not first seek permission from the Court of Appeals to amend the decision under RAP 7.2(e). The Court of Appeals held the trial court lacked authority to issue an amended judgment and sentence without the parties first obtaining leave from the Court of Appeals, voided the amended J & S, and remanded the case for a resentencing de novo. At the resentencing hearing, there was no discussion of calculation of the offender score, the state failed to prove the accuracy of the prior convictions and there was no discussion of washout. 
Held, the trial court erred when it failed to conduct a de novo resentencing hearing. There was no discussion at the hearing regarding the calculation of Mr. Edwards' offender score, the accuracy or validity of the prior convictions listed in the criminal history, or whether any prior convictions washed out.

Blake/LFOs: In an appeal of denial from a motion for resentencing where the defendant did not raise LFOs below, the defendant must seek relief from LFOs in the trial court.

State v. Femling, No. 39555-3-III, 2024 WL 4131186 (Wash. Court of Appeals, Div. 2, Sep. 10, 2024) (Unpublished)
In 2010, Mr. Femling pleaded guilty in two superior court cases. The court imposed a DOSA and multiple LFOs. In 2018 and 2021, Mr. Femling sought to strike interest and LFOs.  The trial court declined to waive or strike LFOs and declined to waive interest on non-restitution LFOs because Mr. Femling was still incarcerated. The court also explained that certain fees were mandatory at that time. Mr. Femling did not appeal. In 2022, MR. Femling filed a CrR 7.8 motion for resentencing pursuant to Blake. The court denied his motion, concluding that intervening convictions resulted in no change to the offender score and standard range. Mr. Femling did not address LFOs in his Blake CrR 7.8 motion for resentencing. Mr. Femling appealed, solely arguing the trial court must address the LFOs. Held, although Mr. Femling is entitled to have these fees and costs stricken, he must seek this relief directly in the trial court.

Blake/Right to be Present: Trial court violated the defendant’s rule based right to be present at resentencing hearing.

Blake/Scope of Resentencing: Trial court provided a de novo resentencing hearing.

State v. Bailey, No. 39348-8-III, 2024 WL 3945078 (Wash. Court of Appeals, Div. 3, Aug. 27, 2024) (Unpublished)
Mr. Bailey appeared via video at his 2022 Blake resentencing hearing for first degree assault and witness intimidation. At the beginning of the hearing, Mr. Bailey’s attorney notified the court that he wanted to be present in the courtroom. Mr. Bailey presented evidence of his rehabilitation at the resentencing hearing. Even though Mr. Bailey’s range did not change, the trial court reduced the sentence and the length of the NCO.  
Held, Mr. Bailey received a full, de novo sentencing hearing. The court did not defer to the sentence previously imposed. The court listened to new evidence and made a decision on the evidence presented at resentencing. Held, the court violated Mr. Bailey’s rule-based right to be present for his resentencing hearing, but he cannot show prejudice. 

Blake/Right to be Present: The trial court erred when it failed to establish guidelines or process on the record for Mr. Sregzinski, who appeared by video, to communicate privately with his attorney during the resentencing, but the error was harmless.

State v. Sregzinski, 2024 WL 3824549 (Wash. Court of Appeals, Div. 3, Aug. 15, 2024) (Unpublished)
At a Blake resentencing hearing, Mr. Sregzinski appeared by video because the State of Oregon, where he was incarcerated, refused to extradite him to Washington for the hearing. Following Blake, his offender score changed from 10 to 9.5 and his range did not change. The court allowed defense counsel to argue for a lower sentence, but the trial court imposed the same sentence.  On appeal, Mr. Sregzinski argues the trial court improperly included out of state convictions when it calculated his offender score.

Held, because Mr. Sregzinski affirmatively admitted that his criminal history included out of state convictions and acknowledged that his offender score was 9+ the State was not required to prove that Oregon crimes were comparable. 

Held, the trial court erred when it failed to establish guidelines or process on the record for Mr. Sregzinski to communicate privately with his attorney during the video resentencing, but the error was harmless. 

Juvenile Points: Changes to RCW 9.94A.525(1)(b) regarding scoring prior juvenile adjudications do not apply to cases pending appeal when the law went into effect. 

Juvenile Points: The date of sentence is the triggering date for trial courts to apply the  changes to RCW 9.94A.525(1)(b) regarding scoring prior juvenile adjudications.

Resentencing/Rehabilitation: Trial court did not err when it imposed a new lower standard range sentence where the defendant presented evidence of rehabilitation. 

Gang Evidence: Trial court did not err by relying on prosecutor’s statements that the crime was a gang related shooting involving the Hilltop Crips.

LFOs: Trial court must strike the VPA and DNA fees.

State v. Twitty, 58738-6-II, 2024 WL 3673013 (Wash. Court of Appeals, Div. 2, Aug. 6, 2024) (Unpublished)
In March of 2023, a trial court resentenced Mr. Twitty for attempted murder and UPFA pursuant to Blake. At his resentencing hearing, the court included a juvenile adjudication for assault. Mr. Twitty presented evidence of rehabilitation including 13 letters of support, positive commendations from prison staff, and certificates for completing classes while incarcerated. Held, the 2023 amendments to RCW 9.94A.525(1)(b) regarding juvenile adjudications do not apply to Mr. Twitty. The law was not in effect, Mr. Twitty’s original resentencing date in March 2023. The triggering event for calculating the offender score is the date of sentence. Held, the changes to RCW 9.94A.525 regarding juvenile points do not apply to cases pending on direct appeal when the change went into effect. Held, the record shows that the court heard rehabilitation evidence from two witnesses and reviewed the materials submitted by the defendant.  There is no evidence that the court did not sentence Mr. Twitty de novo and did not exercise discretion in setting a new lower standard range sentence.  Held, there is no evidence the resentencing court relied upon the statements that the crime was gang related, but even if the court did, it was not error. Held, the trial court must strike the VPA and DNA fees. Recent LFO legislative changes apply to cases pending on appeal.

Blake: Trial court did not err when it included an out of state prior conviction for UPFA in the offender score, even though the UPFA was predicated on an out of state PCS.

State v. Arviso, No. 84798-8-I, 2024 WL 3650191 (Wash. Court of Appeals, Div. 1, Aug. 5, 2024) (Unpublished) 
In 2022, Mr. Arviso pleaded guilty to assault in the fourth degree and attempting to elude. At his sentencing hearing, he argued a 2003 California conviction for unlawful possession of a firearm should not count in his offender score because it relied upon a predicate California PCS conviction. Held, the trial court did not err when it included the California UPFA conviction in the offender score.  


Blake/Resentencing: Blake does not have any impact on the validity of escape convictions predicated on a PCS conviction.

State v. Wynne, No. 39351-8-III, 2024 WL 3507719 (Wash. Court of Appeals, Div. 2, Jul. 23, 2024) (Unpublished)
In 2015 and 2016, Ms. Wynne was convicted on three separate occasions of escape from community custody predicated on a 2015 conviction for PCS. In July 2021, Ms. Wynne was convicted of several new felony offenses. At sentencing, the court did not include two prior PCS convictions in her offender score pursuant to Blake, but did include the three prior convictions for escape from community custody, resulting in a total offender score of nine. Ms. Wynne was then sentenced to a prison-based drug sentencing alternative. Following Blake, Ms. Wynne sought relief from judgment in the 2021 matter arguing that her escape convictions predicated on PCS should not be included in her score.  Without the escape convictions, her offender score would be 5 rather than 9.  Held, Blake does not have any impact on the validity of escape convictions predicated on a PCS conviction.


Blake/Withdrawal of Guilty Plea: Trial court did not abuse its discretion when it denied the defendant’s motion to withdraw a guilty plea following Blake.

State v. Valenzuela, No. 58108-6-II, 2024 WL 3274505 (Wash. Court of Appeals, Div. 2, Jul. 2, 2024) (Unpublished)
In 2010, Mr. Valenzuela pleaded guilty to first degree assault. At that time, his offender score included 2 points linked to a prior PCS conviction. Following Blake, Mr. Valenzuela filed a CrR 7.8 arguing he should be allowed to withdraw his guilty plea. The trial court held a show cause hearing and denied the motion to withdraw the guilty plea. Held, the trial court did not abuse its discretion when it denied the defendant’s motion to withdraw a guilty plea following Blake.

Blake: The J & S is not invalid where the standard range for sentence does not change.
In re PRP Johnson, No. 84797-0-I, 2024 WL 3103375 (Wash. Court of Appeals, Div. 1, Jun. 24, 2024) (Unpublished)
In 2021, Mr. Johnson pleaded guilty to attempted second degree assault and false swearing. The trial court denied Mr. Johnson’s request for a DOSA and imposed the high end of the standard range. In 2022, the trial court denied a motion for resentencing.  Mr. Johnson argued the trial court had incorrectly calculated his offender score at 21 when it should have been 12. His score went down by one point due to Blake, and down due to improper scoring of other prior offenses.  Held, an incorrect offender score does not render a J & S facially invalid if the trial court accurately determined the standard range and the sentence imposed is within the correct SRA mandated standard range. 

Blake/Bail Jump: The trial court did not err when it denied the defendant’s motion to vacate the conviction for bail jump predicated on a PCS charge.

State v. Stifle, No. 85693-6-I, 2024 WL 3027242 (Wash. Court of Appeals, Div. 2, Jun. 17, 2024) (Unpublished)
In 2013, Mr. Stifle pleaded guilty to possession of a controlled substance (PCS) and bail jumping. In 2023, following Blake, the superior court vacated the PCS conviction but declined to vacate the bail jumping conviction. Stifle appeals, arguing the court should have vacated both because the underlying conviction is now a nullity. Held, the trial court did not err when it denied the defendant’s motion to vacate the conviction for bail jump predicated on a PCS charge.

Resentencing – The trial court correctly amended the resentencing J & S to include the original sexual motivation finding and deadly weapon enhancement.

State v. Jones, No. 39422-1-III, 2024 WL 2860187 (Wash. Court of Appeals, Div. 3, Jun. 6, 2024) (Unpublished)
In 2004, Mr. Jones entered an Alford plea to second degree assault with sexual motivation and a deadly weapon enhancement. The plea agreement included a 24-month deadly weapon enhancement. On the J & S, the court did not mark the special finding for a deadly weapon and it was unclear if the court marked the special finding for sexual motivation. In 2022, the court resentenced Mr. Jones pursuant to Blake. After adjusting the range, the court imposed a reduced sentence which included a 24-month enhancement for a domestic violence tag. The resentencing court did not mark the special findings for sexual motivation or for the deadly weapon enhancement. DOC requested clarification from the parties regarding the 24-month enhancement in the J & S and the State filed a CrR 7.8 motion to amend resentencing J & S to add both a deadly weapon finding and a sexual motivation finding. Held, the trial court correctly amended the new J & S to include the deadly weapon and sexual motivation findings.

Blake/Bail jumping: The trial court should have transferred the defendant’s 7.8 motion to vacate a bail jump predicated on PCS to the Court of Appeals as a PRP. 

State v. Femling, No. 57512-4-II, 2024 WL 2752953 (Wash. Court of Appeals, Div. 2, May 6, 2024) (Unpublished)
After a court vacated a PCS conviction, a trial court denied Mr. Femling’s CrR 7.8 motion to vacate a 2008 bail jumping conviction predicated on the PCS, or in the alternative, to reclassify his felony bail jumping conviction as a misdemeanor.  For the first time on appeal, the State argued that the 7.8 motion should have been transferred to the Court of Appeals as a PRP.  Held, the bail jumping J & S is not facially invalid. Blake is not material to the bail jump conviction so the time bar exception for a significant retroactive change in the law does not apply. 

Resentencing/Rehabilitation: Trial court did not abuse its discretion at sentencing; it appropriately considered evidence of post-conviction rehabilitation. 

State v. Hawkins, No. 86176-0-I, 2024 WL 1994923 (Wash. Court of Appeals, Div. 1, May 6, 2024) (Unpublished)
At a Blake resentencing hearing, Mr. Hawkins provided evidence of his post-conviction rehabilitation and argued for an exceptional sentence below the range based on his youthfulness at the time of the offense. The trial court denied Mr. Hawkins’ request for an exceptional sentence below the range and imposed a mid-range sentence. Mr. Hawkins argued on appeal that the court mistakenly believed it lacked discretion to consider evidence of post-conviction rehabilitation. Held, because the record reflects that the trial court appropriately considered evidence of post-conviction rehabilitation there was no abuse of discretion.  


Blake/Right to be Present: Any error by the trial court when it dismissed a PCS conviction without holding a hearing was harmless beyond a reasonable doubt. 

State v. Walker, No. 84531-4-I, 2024 WL 1717968 (Wash. Court of Appeals, Div. 1, April 22, 2024) (Unpublished)
In 2006, Mr. Walker pleaded guilty to PCS and other crimes. In March of 2021, Mr. Walker moved the court pro se to correct his J & S by dismissing his PCS conviction. He filed the same motion again in April of 2021. Both times he waived oral argument in his motion. In May 2022, the State moved the court to vacate and dismiss the PCS conviction.  A trial court signed the order on the same day without holding a hearing. In June 2022, Mr. Walker filed a motion to withdraw his first motion. Mr. Walker appealed arguing the trial court violated his Sixth Amendment right to be present for resentencing when it signed the order without holding a hearing. Held, any constitutional error which may have occurred was harmless beyond a reasonable doubt. 


Resentencing: Trial court did not fail to exercise discretion at a Blake resentencing hearing when it considered, but denied, the defendant’s request for an exceptional down based on youth/immaturity and failed self-defense.

Resentencing: Trial court did not exceed its authority when it modified the judgment and sentence after discovering a math error at the resentencing hearing. 

State v. Ferguson, No. 57976-6-II, 2024 WL 1175209 (Wash. Court of Appeals, Div. 2, Mar. 19, 2024) (Unpublished)
In 2004, a trial court sentenced Mr. Ferguson to the high end of the standard range for second degree murder and first-degree assault. At a Blake resentencing, Mr. Ferguson sought an exceptional down arguing youth and immaturity and a failed self-defense claim at trial as mitigating factors.  The court reimposed the high end of the standard range but stated the high end as 336 months rather than 436 months.  The court clerk discovered the math error in the judgment and sentence immediately after the resentencing hearing. The following month, the parties appeared before the trial court and the judge imposed 436 months. Held, the trial court did not fail to meaningfully consider the defense request for an exceptional sentence down or fail to exercise independent discretion.  Held, the trial court did not err when it corrected a math error in the judgment and sentence to reflect the correct high end of the standard range. CrR 7.8 does not apply because the incorrect sentence was never entered. 

Resentencing/Same Criminal Conduct: Prior convictions for burglary and robbery were not the same criminal conduct because the objective intents are different.

Resentencing/IAC: Where defendant unable to show prejudice, IAC claim fails.

Resentencing/LFOs: Trial court must strike community custody supervision and DNA collection fees.

State v. Prosser, No. 57224-9-II, 2024 WL 940717, (Wash. Court of Appeals, Div. 2, Mar. 5, 2024) (Unpublished)
At a Blake resentencing hearing in 2022, Mr. Prosser unsuccessfully argued merger of prior convictions for two 2006 firearms and a 2006 robbery conviction. Defense counsel did not raise a same criminal conduct argument. On appeal, Mr. Prosser argued that the trial court improperly calculated his offender score because his 2006 burglary and robbery convictions were the same criminal conduct and that defense counsel was ineffective for failing to raise same criminal conduct. Held, prior convictions for burglary and robbery are not same criminal conduct.  Held, Mr. Prosser’s IAC claim based on same criminal conduct fails because he cannot show prejudice. Held, the trial court must strike the DNA and supervision fees. 

Resentencing/Double Jeopardy: At a Blake resentencing, trial court correctly concluded that two assault convictions involving the same victim were not the same course of conduct. 

Blake/Resentencing/Credit for Time Served (CFTS): The defendant is not entitled to CFTS for time spent under past convictions invalidated by Blake against subsequent convictions.

State v. Williams, No. 84617-5-I, 2024 WL 418915 (Wash. Court of Appeals, Div. 1, Feb. 5. 2024) (Unpublished)
At a Blake resentencing hearing, Mr. Williams argued that his convictions second degree assault and fourth degree assault for assaulting the same victim violated double jeopardy. Mr. Williams asked the trial court to award credit toward his sentence for time served on prior Blake convictions. Held, assault can be a course of conduct crime and multiple assault convictions that constitute one course of conduct implicate double jeopardy. Here, the trial court correctly concluded that the separate convictions for assault do not violate double jeopardy because there were two assaultive acts and the court reasonably concluded that the intent was different for each assault. Held, Mr. William is not entitled to CFTS for time spent confined for past convictions invalidated by Blake against subsequent convictions.

Resentencing/LFOs: Newly enacted LFO statutes relating to the DNA collection fee and VPA apply to all cases pending on direct appeal.

State v. Contreras, 39417-4-III, 2024 WL 373761 (Wash. Court of Appeals, Div. 3, Feb. 1, 2024) (Unpublished)

At Mr. Contreras’ Blake resentencing, the trial court imposed the $500 VPA and $100 DNA fee. In 2023, the Legislature amended LFO statutes prohibiting imposition of VPA on indigent defendants and eliminating the mandatory DNA fee.  Held, newly enacted statutes apply to all cases pending on direct appeal that are not final yet.  The newly enacted statutes apply because Mr. Contreras’ case is pending on direct appeal.

Blake: The Blake decision does not apply to possession of a controlled substance with intent to deliver.

State v. Olsen, 843303-I, 2024 WL 229103 (Wash. Court of Appeals, Div. 2, Jan. 22, 2024) (Unpublished)
Mr. Olsen challenged his conviction for two counts of possession of a controlled substance with intent to deliver, arguing that “knowingly” is absent in this RCW and relied on Blake. Held, the Blake decision does not apply to possession of a controlled substance with intent to deliver.

Blake/Resentencing: When the standard range does not change, the trial court lacks authority to resentence the defendant outside the one-year time bar. 

State v. Morris, 57401-2-II, 2023 WL 8895716 (Wash. Court of Appeals, Div. 2, Dec. 26, 2023) (Unpublished)
Following Blake, a trial court resentenced Mr. Morris to the same sentence.  Mr. Morris’s offender score changed from 9.5 to 9, but the range did not change. The trial court denied Mr. Morris’ request for an exceptional sentence below the range and imposed the same sentence. Mr. Morris appealed, arguing the court failed to consider the mitigating qualities of youth at the resentencing hearing. Held, trial court did not have authority to resentence Mr. Morrise because his request was untimely. Mr. Morris’ range did not change after the removal of prior PCS convictions. 


Resentencing: Remand for resentencing means the entire sentence is reversed or vacated and the finality of the judgement destroyed. 

State v. Weekly, 85903-0-I, 2023 WL 8544237 (Wash. Court of Appeals Div. 1, Dec. 11, 2023) (Unpublished)

In 2019, a jury convicted Mr. Weekly of two counts of second-degree rape, second degree assault, and three counts of witness tampering. The court calculated the offender score at 24, found that some offenses would go unpunished, and imposed an exceptional sentence upward without any written findings. Mr. Weekly appealed and the matter was remanded for resentencing. At resentencing, the court imposed the same sentence. Held, Remand for resentencing means the entire sentence is reversed or vacated and the finality of the judgement destroyed. The trial court must enter a new judgement and sentence.

Resentencing/Appeal: Because the resentencing court did not address the issue of credit for time served for time spent on an out of state sentence and did not exercise independent judgment the issue is not an appealable question. 

State v. Sullivan, 84538-1-I, 2023 WL 8187198 (Wash. Court of Appeals, Div. 1, Oct. 3, 2023) (Unpublished)
At a Blake resentencing hearing, Mr. Sullivan asked the trial court to grant him credit for time he served when he was also serving an out of state sentence.  The resentencing court noted that the issue had been litigated at the first sentencing, was not raised on the first direct appeal, and denied the request to address the issue at resentencing. Held, because the resentencing court did not exercise independent judgment regarding the issue of credit for time served, that issue is not an appealable question.

Resentencing/Appeal: A defendant who agrees to an exceptional sentence upward and jointly recommends a sentence cannot appeal the sentence.

Resentencing/Same Criminal Conduct: The appellate court will not address whether prior convictions are the same criminal conduct when the defendant waived the argument at the original sentencing hearing and failed to raise the issue at resentencing. 

State v. Xavier, 57060-2-II, 2023 WL 8078261 (Wash. Court of Appeals, Div. 2, Nov. 21, 2023) (Unpublished)

To avoid a third strike, Mr. Xavier pleaded guilty to second degree robbery and agreed to an exceptional sentence up.  Following Blake he moved for resentencing and the parties jointly recommended a lower exceptional sentence.  Mr. Xavier appealed arguing the court failed to consider mitigation including evidence of rehabilitation.  Held, Mr. Xavier waived his right to review of his sentence when he agreed that an  exceptional sentence up. 

Resentencing/Blake: Trial court abuse its discretion and did not fail to consider evidence of rehabilitation prior to reimposing the high end at resentencing.

Resentencing/Remote Appearance:  The trial court was not required to conduct an individualized assessment prior to allowing for the defendant’s remote appearance at resentencing.

Resentencing/LFOs: The defendant must apply for remittance of appellate costs based on indigency to the trial court that sentenced him. The trial court should strike the VPA. 

State v. Martin, 842751-I, 2023 WL 6553871 (Wash. Court of Appeals, Div. 1, Oct. 9, 2023) (Unpublished)
Mr. Martin carjacked a mother at knife point and took off with her two young children in the back seat.  The car was found the next day with the children still inside and physically unharmed. The State charged Mr. Martin with robbery and kidnapping. Plea negotiations failed and the State filed additional counts. Following trial and conviction in 2006, the trial court sentenced Mr. Martin to the high end of the standard range. His offender score included two PCS convictions that were later vacated. At a Blake resentencing hearing 2022, the court reimposed the same high-end sentence, after reviewing evidence of Mr. Martin’s accomplishments and rehabilitation and noting that the standard range did not change.  Mr. Martin argued on appeal that the voided convictions included in his original offender score deprived him of the ability to fairly assess the plea offer to plead to one count of kidnapping. The Court of Appeals declined to consider the issue because Mr. Martin did not frame and raise the issue as IAC in his opening brief. Held, the trial court did not abuse its discretion or misapply the law when it imposed the same sentence. The record demonstrates the court reviewed the evidence of rehabilitation, the underlying facts of the case and the criminal history, then reimposed the high end of the range.  

Resentencing/Blake: CrR 7.8 motion for resentencing filed more than one year after the sentence became final is untimely where there is no change to standard range.

State v. Lance, 84527-6-I, 2023 WL 6553862 (Wash. Court of Appeals, Div. 1, Oct. 9, 2023) (Unpublished)
The State appealed the trial court’s order granting Mr. Lance a resentencing hearing pursuant to Blake filed more than one year after his sentence became final. After removal of the PCS convictions, the offender score went from 10 to 9 and standard range did not change. Held, the sentence is valid and Mr. Lance’s request for relief is time barred.

Blake/Youthfulness/PRP: At resentencing, where the court imposed the high end of the range and the defendant agreed to the high end of the range, the defendant fails to demonstrate prejudice.

State v. Nhem, 57128-5-II, 2023 WL 6433468 (Wash. Court of Appeals, Div. 2, Oct. 3, 2023) (Unpublished)
In 2010, Mr. Nhem pleaded guilty to second degree murder with a firearm enhancement and UPFA 2.Mr. Nhem was 17 at the time of offense. The trial court imposed the high end of the standard range. In 2021, the court resentenced Mr. Nhem pursuant to Blake. Both the state and Mr. Nhem recommended the high end of the range, and neither party argued that the court should consider youth as mitigation when correcting the sentence.  In March of 2022, less than one year after his resentencing hearing, Mr. Nhem filed a CrR 7.8 motion arguing that the court erred in 2010 by failing to consider the mitigating qualities of youth. The trial court transferred the case to the Court of Appeals as a PRP, where Mr. Nhem also argued that the trial court erred at resentencing when it failed to consider the mitigating qualities of youth.  Held, RCW 9.94A.730 is not a sufficient remedy. Because the trial court imposed the high end of the range, and because Mr. Nhem agreed to the high end of the range at resentencing, he fails to establish prejudice.

Blake/Bail jump: Trial court erred when it dismissed the bail jump count related to a PCS charge dismissed pursuant to Blake.  

State v. Kozoil, 38630-9-III, 2023 WL 6223099 (Wash. Court of Appeals, Div. 3), Sep. 26, 2023 (Unpublished)
In 2019, the State prosecuted Mr. Kozoil for PCS.  After he failed to appear for a hearing, the State filed an additional charge of bail jumping. Following the decision in Blake, the trial court dismissed the PCS count based on Blake and subsequently granted Mr. Kozoil’s motion to dismiss the bail jump count because it was solely related to an unconstitutional charge.  Held, the trial court erred when it dismissed the bail jump charge.  

Blake/Resentencing: Including subsequent offenses in the offender score does not violate due process when the sentence remains the same.

State v. Morales, 84262-5-I, 2023 WL 6212497 (Wash. Court of Appeals, Div. 1), Sep. 25, 2023 (Unpublished)
In 2013, the State prosecuted Mr. Morales for obtaining a controlled substance with an altered or forged prescription.  The trial court sentenced him based on an offender score of 9+ that included three convictions for drug possession.  Mr. Morales served his 18-month sentence.  Following Blake, the trial court resentenced Mr. Morales to the same 18-month sentence.  At the resentencing hearing, his offender score changed from 9+ to 8, but the standard range remained the same, 12+ -24 months.  The trial court included subsequent offenses from 2017 into the offender score at resentencing hearings. Held, including subsequent offenses in the offender score does not violate due process when the new sentence remains the same.

Blake/LFOs: The trial court erred when it failed to address LFOs at a Blake resentencing hearing.  

Blake: Trial court did not err when it issued a short order amending the original J & S rather than issuing a new full J & S.

State v. Bell, 56983-3-II, 2023 WL 6121976 (Wash. Court of Appeals, Div. 2), Sep. 19, 2023 (Unpublished)
Mr. Bell pleaded guilty to second degree murder in 2011 and was sentenced to the high end of the range, 397 months plus 60 months for a firearm enhancement. Following Blake, the superior court resentenced Mr. Bell with the use of a short order correcting his judgment and sentence to address Blake’s effect on his offender score, reducing it from a 10 to 9. The trial court rejected Mr. Bell’s request for a sentence at the low end of the range, but did lower his base sentence from 397 months to 385 months. The trial court did not address Mr. Bell’s LFOs.  On appeal, the State conceded that the court should address the LFOs. Held, the trial court erred when it failed to address LFOs at a Blake resentencing hearing.  

Blake/No change to range(9+): Where a miscalculated offender score does not affect the standard range, the error is harmless.

State v. Bonds, 57142-1-II, 2023 WL 6121978 (Wash. Court of Appeals, Div. 2), Sep. 19, 2023 (Unpublished)
The State prosecuted Mr. Bonds for assault in the first degree.  The trial court imposed a mid-range sentence of 276 months.  Following Blake, the trial court resentenced Mr. Bonds, excluding prior PCS convictions and adding two and a half points for convictions omitted from his 2009 assault at the original sentencing because the convictions did not exist until 2010. The offender score changed from 11 to 11.5 but the standard range did not change. At resentencing, the trial court denied Mr. Bond’s request for an exceptional sentence below the range but did reduce the sentence to the low end of the standard range.  On appeal for the first time, Mr. Bonds challenges his offender score, arguing that a prior conspiracy to deliver conviction is invalid and should not be included in his offender score. Held, where a miscalculated offender score does not affect the standard range, the error is harmless. Here, the conspiracy to deliver would not alter the standard range. 

Blake/Escape: Trial court erred when it dismissed an escape charge based on allegations of failure to report to DOC while on supervision for a PCS charge.

State v. Biggs, 38830-1-III, 2023 WL 6121040 (Wash. Court of Appeals, Div. 3), Sep. 19, 2023 (Unpublished)
Following Blake, but prior to the Court of Appeals Paniagua decision, the trial court dismissed Mr. Biggs’ charge of escape from community custody. The escape charge was based on allegations that Mr. Biggs failed to report as required when on supervision with DOC for a PCS conviction. Held, the trial court erred when it dismissed an escape charge related to an underlying PCS conviction.  The State was not required to present evidence that the underlying conviction for which the term of community custody was imposed, was constitutionally valid.

Blake: The trial court did not fail to make an independent determination as to the sentence when it reimposed a mid-range sentence at resentencing. 

State v. Thornton, 56963-9-II, 2023 WL 6121980 (Wash. Court of Appeals, Div. 2, Sep. 19, 2023) (Unpublished)
In 2015, a trial court sentenced Mr. Thornton to a mid-range sentence of 244 months for second degree murder. At a Blake resentencing, Mr. Thornton’s offender score changed from 3 to 2, and the standard range decreased. His attorney requested a low end sentence.  The Court stated, “in keeping with my, essentially, way of thinking about things, I am going to stay with the mid-range sentence” and imposed 229 months. Held, the trial court did not fail to make an independent determination as to the sentence when it imposed a mid-range sentence at resentencing. 

Blake Resentencing: Trial court did not err when it included a prior UPFA conviction in the offender score.  

State v. Shaw, 84062-2-I, 2023 WL 6060522 (Wash. Court of Appeals, Div.1, Sep. 18, 2023) (Unpublished)
At a 2022 sentencing hearing for murder and arson, the trial court calculated Mr. Shaw’s offender score at 12 and imposed 548 months, the top of the standard range. Mr. Shaw argued on appeal that a 2006 conviction for UPFA should not have counted in the offender score because it was part of an indivisible plea agreement including a PCS charge. Mr. Shaw also argued that if his UPFA were vacated under Blake, the rest of his prior convictions except one could wash out, which would materially lower his score and range. Held, the trial court did not err in including the UPFA conviction in the offender score.  Mr. Shaw provided no authority that the plea was indivisible and the court is not required to search out authority. 

Blake/LFOs the trial court erred when it reimposed the original LFOs without consideration of indigency.

State v. Blackwell, 57194-3-II, 2023 WL 5934716 (Wash. Court of Appeals, Div. 2, Sep. 12, 2023) (Unpublished)
At a Blake resentencing in 2022, the trial court reimposed the DNA collection fee and the criminal filing fee without consideration of Mr. Blackwell’s indigency.  Held, the trial court erred when it reimposed the original LFOs without consideration of indigency.

Blake/Washout: The defendant did not agree that prior criminal history counted in the offender score by agreeing to a recommendation for a sentence within the standard range.

State v. Jensen, 56878-1-II, 2023 WL 5094062 (Wash. Court of Appeals, Div. 2, Aug. 8, 2023) (Unpublished)
Following a Blake resentencing, Mr. Jensen appealed the sentence, arguing the State failed to prove that a 1984 theft 2 conviction did not wash post Blake. Held, the State failed to meet its burden to prove prior convictions.  Mr. Jensen did not waive the issue by agreeing to a sentence within the standard range.  Remanded for resentencing (again). 

Blake/Blakely: Trial court did not violate the defendant’s Sixth Amendment right to a jury trial at resentencing by re-imposing an exceptional sentence based on aggravators found by a court in 1996.

Blake: The trial court did not err by re-imposing the same exceptional sentence when it found that the original judge would have imposed the same sentence regardless of offender score or standard range.

State v. Mitchell, 83568-8-I, 2023 WL 5015998 (Wash. Court of Appeals, Div. 1, Aug. 7, 2023) (Unpublished)
A jury convicted Mr. Mitchell of burglary and rape in 1996. The first sentencing court found several aggravating factors and imposed an exceptional sentence of 300 months for each count, run concurrently. At a Blake resentencing, the trial court corrected the offender score and standard range. The court denied Mr. Mitchell’s request to reconsider the aggravating circumstances and for a reduced sentence. The court ruled that it would enter an order that corrects the offender score but would not reconsider the exceptional sentence or any other part of the sentence and reimposed the same exceptional sentence. Held, the trial court did not violate the defendant’s Sixth Amendment right to a jury trial by re-imposing an exceptional sentence at a Blake resentencing. Held, the trial court did not err by re-imposing the same exceptional sentence when it found that the original judge would have imposed the same sentence regardless of change to offender score or standard range.

Blake/Withdrawal of Plea: Trial court erred when it addressed an untimely motion to withdraw a guilty plea.

Blake/Indivisible Pleas: The defendant is not entitled to withdraw a plea to PCS and obstruction, the remedy is to vacate the PCS and leave the obstruction intact.  

State v. Willyard, 56569-2-II, 2023 WL 3374172 (Wash. Court of Appeals, Div. 2, Aug. 1, 2023) (Unpublished)
In April of 2003, the State prosecuted Ms. Willyard for PCS. The State added a charge of bail jumping after Ms. Willyard failed to appear in court on Sept. 23, 2003. On Oct. 21, 2003, Ms. Willyard pleaded guilty to bail jumping, and the PCS was dismissed pursuant to the plea. Also on Oct. 21, 2003, Ms. Willyard pleaded guilty in a separate case to PCS and obstruction. The court sentenced Ms. Willyard on the same day and at the same time to concurrent sentences in both cases.  Following Blake, Ms. Willyard moved to withdraw her guilty plea to bail jump because it is indivisible from her guilty plea to PCS in another case. Held, the motion to withdraw the guilty plea is time barred. A motion to withdraw a guilty plea is a collateral attack.  The trial court should have transferred the untimely collateral attack to the Court of Appeals as a PRP rather than addressing the merits. Held, even though the guilty pleas in the two cases occurred on the same day and at the same time, there is no evidence that the bail jumping plea is indivisible from the PCS.

Blake/Indivisible Plea: The defendant is not entitled to withdraw a plea to a second count in a PCS case.  

State v. Willyard, 56579-0-II, 2023 WL 4883613 (Wash. Court of Appeals, Div. 2, Aug. 1, 2023) (Unpublished) 
Ms. Willyard pleaded guilty to PCS and obstructing in 2003.  Following Blake, Ms. Willyard filed a pro se 7.8 motion for relief from judgment seeking to withdraw her guilty pleas to both PCS and obstructing.  Held, Ms. Willyard is entitled to vacate her PCS conviction pursuant to Blake, but her motion to withdraw her guilty plea to obstructing is time barred. The plea agreement was indivisible, but Ms. Willyard cannot show that she can withdraw at least one plea within the agreement.

Blake/CFTS: DOC must award CFTS for time spent on PCS toward consecutive sentence once the trial court vacates a PCS conviction. 

In re Dean, No. 38934-1-III, 2023 WL 4783545 (Wash. Court of Appeals, Div. 3, July 27, 2023) (Unpublished)
In 2011 Mr. Dean pleaded guilty to PCS and received a DOSA sentence of 24 months in community custody. While on community custody for the DOSA, Mr. Dean committed and was convicted of robbery and burglary. The court revoked the DOSA based on the new convictions. The court sentenced Mr. Dean to 24 months for the PCS and a consecutive sentence of 180 months for the robbery and burglary convictions. Following Blake, the court vacated the PCS conviction, but DOC did not give Mr. Dean any credit for the time served on the PCS toward the robbery and burglary convictions. Held, when a person serves two consecutive sentences for separate crimes, the first of which was PCS, the time spent incarcerated for the PCS may be credited as time served against the sentence for the second crime once the trial court vacates the PCS.

Blake Resentencing: Trial court is not required to explain or enter findings when it denies a request for an exceptional sentence below the range. 

State v. Richmond, No. 38841-7-III, 2023 WL 4783570 (Wash. Court of Appeals, Div. 3, July 27, 2023) (Unpublished)
In 2014, a jury convicted Mr. Richmond of felony murder and the court imposed a standard range sentence.  Following Blake, at Mr. Richmond’s resentencing hearing, the trial court denied his request for an exceptional sentence below the range based on failed self-defense claim presented at trial. Held, trial court is not required to explain the weight given to a mitigating factor nor enter finding if it denies a request for an exceptional sentence below the range.

Blake/Motion to Withdraw Plea: Relief available for an invalid PCS conviction is vacating that conviction and resentencing with a corrected offender score, not withdrawing the guilty plea or vacating the judgement and sentence as a whole.

In re Wing, 56564-1-II, 2023 WL 4445528 (Wash. Court of Appeals, Div. 2, July 11, 2023) (Unpublished)
Mr. Wing pleaded guilty to unrelated charges in Lewis and Cowlitz counties in 2015, scheduling the sentencing dates to avoid the convictions in Cowlitz from counting in the offender score in the Lewis County case.  Following Blake, Mr. Wing sought to withdraw his guilty pleas to PCS and assault in the third degree in Cowlitz county.  Held, Mr. Wing’s motion to withdraw his guilty plea to assault in the third degree is time barred.  He is entitled to vacate his PCS conviction.

Blake: Trial court did not err when it did not proportionately reduce the exceptional down sentence negotiated by plea agreement at resentencing.

State v. Taylor, 38664-3-III, 2023 WL 4195565 (Wash. Court of Appeals, Div. 3, Jun 27, 2023) (Unpublished)
In 2019, Mr. Taylor pleaded guilty to possession with intent to deliver while armed with a firearm and two counts of UPFA. The court calculated Mr. Taylor’s offender score as 9 and imposed the agreed recommendation for a 100 month exceptional down sentence. At a 2021 Blake resentencing hearing, the trial court imposed the same sentence and Mr. Taylor appealed. While that appeal was pending, the parties agreed to a second resentencing hearing due to an offender score error, and the appeal was stayed. The court conducted a second Blake resentencing hearing and imposed an exceptional down sentence of 96 months. Mr. Taylor was notified of his appeal rights but did not file an appeal following the second resentencing hearing. His first appeal resumed and Mr. Taylor argued the trial court erred when it did not proportionately reduce his exceptional sentence down. Held, upon demonstrating a reduction in his offender score pursuant to Blake, Mr. Taylor was entitled to a full resentencing, where the sentencing court could consider, but was not required to follow, the original sentence. The trial court did not err when it did not proportionately reduce the sentence at resentencing.

Resentencing/Same Criminal Conduct: The resentencing court was not bound by the original sentencing court’s decision on same criminal conduct. Res judicata and collateral estoppel do not apply when a judgment is vacated. 

State v. Widmer, 56784-9-II, 2023 WL 4196977 (Wash. Court of Appeals, Div. 2, Jun 27, 2023) (Unpublished).
In 2006, a trial court calculated Mr. Widmer’s offender score at 9 and sentenced Mr. Widmer to 277 months to life for first degree rape, first degree burglary and first degree robbery.  The court found that the burglary and robbery were the same criminal conduct.   At a Blake resentencing hearing, the trial court calculated Mr. Widmer’s offender score as 8 and imposed a high-end sentence of 277 months to life.  The trial court also found that the robbery and burglary convictions were not the same criminal conduct.  Held, because the superior court granted Mr. Widmer’s motion to vacate, it was not bound by any prior same criminal conduct finding. Once the court vacated the  judgment and sentence, there was no final judgment and therefor principals of collateral estopped and res judicata do not apply.  

Blake/No Change to Range: A scoring error that does not affect the standard range is harmless. 

State v. Jenkins, 83703-6-I, 2023 WL 4174333 (Wash. Court of Appeals, Div. 1, Jun 27, 2023) (Unpublished) 
Following Blake, Mr. Jenkins argued that his offender score must be corrected because his offender score included three PCS convictions. Mr. Jenkins adjusted offender score is 14. Held, because Mr. Jenkins’ offender score remains a 9+, the scoring error does not affect the standard range and is harmless.

Blake/Scope of Resentencing: Where the offender score could be affected by Blake, the defendant is entitled to a full resentencing hearing. 

State v. Ramirez, 38258-3-III, 2023 WL 4115644 (Wash. Court of Appeals, Div. 1, Jun 27, 2023 (Unpublished)
In 2012, Mr. Ramirez pleaded guilty to first degree assault, first degree burglary and first degree robbery. Mr. Ramirez was 19 years old at the time. The court calculated his offender score as 9+ and imposed 399 months. He filed for a resentencing hearing pursuant to Blake, or in the alternative because the trial court did not consider his youth at the time of his original sentence. Held, given that Mr. Ramirez’ offender score could be affected, his judgment and sentence is vacated and he is remanded for a full resentencing.  

Blake/Pro Se Defendant: Trial court’s failure to respond to the defendant’s motion to discharge counsel in a Blake vacate/LFO refund is moot once the court has vacated and refunded LFOs. 

State v. Johnson, 84225-1-I, 2023 WL 4077424 (Wash. Court of Appeals, Div. 1, Jun 20, 2023) (Unpublished) 
In 1996, Mr. Johnson pleaded guilty to one count of PCS. in 2021, Mr. Johnson filed a pro se motion to vacate his conviction. The King Co DPD appointed an attorney to represent Mr. Johnson in August of 2021.  In February of 2022, Mr. Johnson moved to discharge counsel and asked the court to set a hearing.  The Court did not respond.  On May 27, 2022, Mr. Johnson moved again to discharge counsel and asked the court to set a hearing for June 28, 2022. Meanwhile the trial court granted the State’s motion to vacate Mr. Johnson’s conviction and his defense attorney joined the motion. The court refunded Mr. Johnson’s LFOs.  Mr. Johnson appealed, claiming that the court violated his due process rights and right to self-representation. Held, the issue is moot and does not involve matters of continuing and substantial public interest. 

Blake/No Change to Range (9+): Trial court did not err when it denied resentencing when the score changes but remains above 9. 

State v. Ross, 84121-1-I, 2023 WL 4077846 (Wash. Court of Appeals, Div. 1, Jun 20, 2023) (Unpublished)
Mr. Ross pleaded guilty to first degree UPFA and PCS. Three years later, following Blake, he moved for relief from judgment under CrR 7.8. The trial court concluded that his motion for relief on the firearm charge was time barred because his offender score changed but the standard range did not. Held, Richardson controls here, even with a lower offender score, reduced to 21 from 25, the standard range remains the same because the score remains above 9. 

Blake/Bail Jump: Trial court erred when it dismissed bail jump predicated on PCS.  
State v. Millikan, 38871-9-III, 2023 WL 3830515 (Wash. Court of Appeals, Div. 3, Jun 6, 2023) (Unpublished)
The State appealed the dismissal of a 2016 bail jump conviction on the basis that the predicate charge was PCS.  Held, the trial court erred when it dismissed bail jump predicated on PCS. A valid underlying charge is not a necessary predicate for a bail jumping conviction.

Blake/Search/Seizure: Defendant’s guilty plea waives the right to appeal a pre-trial suppression ruling.

State v. Johnston, 56978-7-II, 2023 WL 3736173, (Wash. Court of Appeals, Div. 2, May 31, 2023) (Unpublished) 
The State prosecuted Mr. Johnston for PCS and UPFA following a search of his vehicle. In a pretrial hearing, he moved to suppress evidence arguing that the search of his vehicle was unlawful because it was based on suspicion that the car contained evidence of PCS. The trial court denied his suppression motion, Mr. Johnston pleaded guilty. Held, Mr. Johnston waived any challenge to the suppression ruling because he pleaded guilty.

Resentencing: Trial court did not err by failing to consider the defendant’s request for an exceptional sentence below the standard range.

State v. Williams, 56978-7-II, 2023 WL 3733672, (Wash. Court of Appeals, Div. 2, May 31, 2023) (Unpublished) 
In 2008, following a bench trial, the court sentenced Mr. Williams to 360 months for first degree assault and first degree UPFA. In 2022, the court resentencing Mr. Williams pursuant to Blake.  Mr. Williams filed a pro se brief seeking an exceptional sentence downward based on the victim provoking the incident.  The court determined there were no facts to support an exceptional sentence and imposed 330 months. Held, the trial court reviewed the findings of fact to determine whether they supported finding the mitigating circumstance. The court did not err by failing to consider the defendant’s request for an exceptional sentence below the standard range.

Blake/Bail Jump: Trial court did not err when it denied the defendant’s motion to dismiss two counts of bail jumping predicated on PCS.

State v. Smith, 83875-0-I, 2023 WL 3721261, (Wash. Court of Appeals, Div. 1, May 30, 2023) (Unpublished)
Following a Blake vacate motion, Mr. Smith appealed the trial court’s denial of his motion to vacate two counts of bail jumping. Held, the trial court did not err when it denied the defendant’s motion to dismiss two counts of bail jumping predicated on PCS.

[bookmark: _Hlk147322930]Blake/Youth as Mitigation: Trial court did not err when it did not consider the defendant’s youth at the time of offense because the defendant did not ask for an exceptional sentence and was not sentenced to mandatory LWOP. 

State v. Grantham, 56885-3-II,2023 WL 3591179, (Wash. Court of Appeals, Div. 2, May 23, 2023) (Unpublished)
In 1994, the State prosecuted Mr. Granthan for first degree murder. He was 20 years old at the time of the offense. In 2022, Mr. Grantham sought a resentencing hearing pursuant to Blake. At the resentencing hearing, Mr. Grantham asked the court to impose a reduced standard range sentence based on his youth at the time of offense. He also pointed to evidence of his rehabilitation. The trial court reduced the sentence by 12 months based on Mr. Grantham’s efforts at rehabilitation. On appeal, Mr. Grantham argues the trial court failed to consider youth at the time of offense, citing to O’Dell and Monschke. Held, because Mr. Grantham sought a standard range sentence, O’Dell is not relevant and because Mr. Grantham was not sentenced to mandatory LWOP, Monschke is not relevant. 

Blake/Bail Jump: Bail jump conviction predicated on PCS charge remains valid post Blake.

State v. Garoutte, 38524-8-III, 2023 WL 3374172, (Wash. Court of Appeals, Div. 3, May 11, 2023) (Unpublished)
In 2013 the State prosecuted Mr. Garoutte for PCS and bail jump.  Following Blake, Mr. Garoutte filed a CrR 7.8 motion to dismiss both counts. Held, State need not prove the defendant was held on a constitutionally valid charge to support a bail jump conviction.

Blake/Resentencing: A full resentencing hearing is required unless an appellate court restricts the scope of resentencing.

State v. Vasquez, 38471-3-III, 2023 WL 3197346, Wash. Court of Appeals Div. 3, May 2, 2023, (Unpublished) (review granted, Washington Supreme Court, No. 102045-7, 2023)
In 2013, the State prosecuted Mr. Vasquez for the shooting death of Juan Garcia. Mr. Vasquez was 23 years old at the time of the offense. Mr. Vasquez appealed twice before Blake, and in each appeal his case was remanded for resentencing.  Mr. Vasquez filed a motion for relief from judgment following Blake, and at his second resentencing argued the court should consider his youth at the time of offense. Held, unless the appellate court restricts resentencing to narrow issues, any resentencing should be de novo. 

Blake/Resentencing: Trial court may not include a point in offender score because a defendant was on community custody for an invalid drug possession conviction.

State v. Stavig, 83872-5-I, 2023 WL 3167465, (Wash. Court of Appeals, Div. 3, May 11, 2023) (Unpublished)
At a Blake resentencing hearing, the trial court included a point in the offender score because Mr. Stavig was on community custody for PCS at the time of offense.  Held, the trial court erred when it included a point in the offender score because the defendant was on community custody for an invalid drug possession conviction at the time of offense.

Blake/Resentencing: Trial court did not err by imposing same sentence following Blake, even though offender score went down.

Blake/Resentencing/Judges: The trial court’s deference to the prior judge’s decision did not violate the appearance of fairness doctrine.

State v. Pedersen, 38866-2-III, 2023 WL 2885187, (Wash. Court of Appeals, Div. 3, Apr. 11, 2023) (Unpublished)
After a jury found Mr. Pedersen guilty of first-degree child rape with aggravating circumstances, the court imposed an exceptional sentence of 342 months to life, 24 months above the high end of the range. At a Blake resentencing, a different judge imposed the same exceptional sentence on Mr. Pedersen, even though the offender score and range went down after removing a point based on an invalid PCS conviction. Held, the trial court did not err by imposing the same exceptional upward sentence following Blake, even though the offender and range score went down.  Held, the trial court’s deference to the prior judge’s decision did not violate the appearance of fairness doctrine.

Blake/Resentencing: Trial court did not err when it denied funding for a defense expert for diminished capacity at resentencing.

Blake/LFOs: Trial court erred when it reimposed LFOs without first conducting an individual inquiry into ability to pay.

Ineffective Assistance of Counsel: Trial court did not ignore the defendant’s claim counsel failed to provide meaningful assistance prior to sentencing.

Judges/Appearance of Fairness: Trial court’s impartiality not questionable because court inquired about how prior offenses counted in a prior case.  

State v. Hammock, 56301-1-II, 2023 WL 2661687 (Wash. Court of Appeals, Div. 3, March 28, 2023)
In 2007, the State prosecuted Mr. Hammock for murder and other crimes, including PCS.  Following his jury trial, the court imposed a sentence of 596 months. Following Blake, Mr. Hammock filed a CrR 7.8 motion to vacate his PCS and for resentencing on the remaining offenses.  The trial court denied Mr. Hammock’s request to continue his sentencing hearing and to appoint an expert to argue diminished capacity at the time of the offense. Prior to the resentencing hearing, Mr. Hammock wrote to the court complaining that his attorney was providing ineffective assistance by failing to follow his requests to continue his hearing, to obtain documents and to seek expert services.  Held, the trial court did not err when it denied the motion for an expert at public expense. Held, and state concedes, the trial court erred by imposing LFOs without conducting an individual inquiry into Mr. Hammock’s ability to pay. Held, trial court did not ignore Mr. Hammock’s complaint that his attorney was providing ineffective assistance.  Held trial court’s comments regarding previous scoring of prior offenses and how that impacted the offender score was not an attempt to increase offense score. 

Blake/Resentencing: Prior void PCS convictions do not interrupt washout.

Markovich v. State, 83827-0-I, 2023 WL 2570723 (Wash. Court of Appeals, Div. I, Mar. 20, 2023) (Unpublished) 
At a Blake resentencing hearing, the trial court determined that prior void drug possession convictions interrupted the “washout” of four prior out of state convictions that were comparable to class C Washington felonies. The State conceded this was error on appeal. Held, prior void drug possession convictions do not interrupt washout. 

Blake/Resentencing: Trial court erred when it imposed discretionary LFOs on an indigent defendant at a Blake resentencing hearing. 

State v. Rivera, 38654-6-III, 2023 WL 231748 (Wash. Court of Appeals, Div. 3, Mar. 16, 2023) (Unpublished)
[bookmark: _Hlk112062233]At a Blake resentencing hearing, after determining Mr. Rivera was indigent, the trial court imposed several LFOs, including the criminal filing fee, the supervision fee, the VPA and DNA fee.  Held, discretionary LFOs should be stricken, including the criminal filing fee, the DNA fee and the DOC supervision fees. Held, the VPA does not violate the excessive fines clause is neither punitive nor excessive.

Blake/Resentencing: Trial court erred when it included a point in the offender score for community custody for a voided PCS conviction.

State v. York, 56754-7-II, 2023 WL 2490047 (Wash. Court of Appeals, Div. 2, Mar. 14, 2023) (Unpublished) 
Following Blake, a trial court resentenced Mr. York and included a point in the offender score because Mr. York was on community custody at the time of his current offense.  Held, the trial court erred when it included a point in the offender score based on community custody for a vacated conviction.  

Blake/Resentencing: Trial court erred when it included a federal conviction in the offender score without evidence or affirmative acknowledgment to support the prior conviction. 

State v. Moore, 56115-8-III, 2023 WL 2381745 (Wash. Court of Appeals, Div. 2, Mar. 7, 2023) (Unpublished)
At a Blake resentencing hearing, the trial court vacated a prior PCS conviction pursuant to Blake and removed one point from the offender score. The trial court also added a point to the offender score for a prior federal felon in possession of a firearm conviction that had not been included in the offender score at the initial sentencing hearing. At resentencing, the defense attorney did not contest the addition point from the federal conviction, and the State failed to present any evidence of the federal conviction. The trial court denied resentencing relief because the offender score remained the same.  The State argued Mr. Moore’s appeal was not timely, claiming he was appealing the original 2017 sentence.  Held, the trial court erred when it added a point to Mr. Moore’s offender score for a prior federal conviction without evidence of the conviction or the defendant’s affirmative acknowledgment. Mr. Moore did not invite error by failing to object to the inclusion of the federal conviction in his offender score. A defendant’s agreement that prior criminal history exists does not constitute an affirmative acknowledgement that the conviction satisfies the comparability requirements. 
Held, the appeal is timely. Mr. Moore appealed the ruling at the resentencing hearing. 

Blake/Search Warrant: Search warrant based on suspicion of both PCS and use of drug paraphernalia remains supported by probable cause after Blake.

State v. Purves, No. 56600-1-II, 2023 WL 2263293. (Wash. Court of Appeals, Div. 2, Feb. 28, 2023) (Unpublished) 
The State prosecuted Mr. Purves for PCS with intent to deliver following a search of his vehicle authorized by a search warrant yielded contraband.  Police sought the search warrant based on observations of suspected controlled substances and drug paraphernalia. The trial court denied the defense motion to suppress based on Blake.  Held, the search warrant was based on suspicion that evidence would be found violating two criminal statutes, and the statute prohibiting use of drug paraphernalia remains valid after Blake.  The evidence for both offenses was the same.

Blake/Resentencing: Trial court properly denied defendant’s motion to vacate convictions of crimes other than PCS that were part of a plea agreement.

State v. Bergstrom, 38514-1-III, 2023 WL 367583 (Wash. Court of Appeals, Div. 3, Jan. 24, 2023) (Unpublished) 
In 2017, Mr. Bergstrom entered a two-step plea agreement to four crimes, including one count of PCS. Following Blake, he moved to vacate all four of his convictions. The trial court vacated the PCS and denied his motion to vacate the remaining three convictions.   Held, the trial court properly denied the fact that a J & S suffers facial invalidity does not render every conviction invalid. The remedy is resentencing to correct any sentences that are erroneous or in excess of the court’s jurisdiction.

Blake/Range Does Not Change: Where offender score changed but standard range did not, the judgment and sentence remains facially valid. 

In re Smith, 56449-1-II, 2023 WL 1954514 (Wash. Court of Appeals, Div. 3, Jan 24, 2023) (Unpublished) 
Following Blake, Mr. Smith sought resentencing for seven counts of child molestation and rape of a child. His offender score was listed as 9 on the judgement and sentence, but was actually over 20. Although the offender score changed due to Blake, the standard range did not change.  Held, where offender score changed but standard range did not, the judgment and sentence remains facially valid.

Blake/Resentencing: Trial court did not violate the defendant’s right to due process or chill the right to appeal when it included subsequent convictions when calculating the offender score and range at resentencing. 

In re Harris, 83341-3-I, 2023 WL 1777238 (Wash. Court of Appeals, Div. I, Feb. 6, 2023) (Unpublished) 
At a Blake resentencing hearing, the trial court recalculated Mr. Harris's offender score by (1) removing a point for a Blake offense and (2) adding a point for an offense Mr. Harris pleaded guilty to after his original judgment and sentence was entered. As a result, Mr. Harris's offender score and range remained the same and the court reimposed the original sentence. Held, the trial court did not deprive Mr. Harris of due process or unlawfully chill his right to appeal by including a subsequent conviction in his offender score. 

Blake/Range Does Not Change: Trial court die not err when it denied resentencing because standard range would not change with removal of PCS convictions. 

In re PRP Taylor, No. 84036-3-I, 2023 WL 353923 (Wash. Court of Appeals, Div. I, Jan. 23, 2023) (Unpublished) 
Mr. Taylor sought post-conviction relief based on Blake more than one year after his sentence became final. At his sentencing hearing, the trial court included two prior convictions for PCS in his offender score. The Court of Appeals remanded, then granted the State’s motion to reconsider. The State argued that while Mr. Taylor’s offender score changed from 12 to 10, the standard range did not change, and therefore the judgement and sentence was not facially invalid. Held, in light of the Washington Supreme Court’s recent order in In re PRP Richardson, No. 101043-5 (Wash. Nov. 14, 2022), Mr. Taylor’s judgement and sentence is not facially invalid because removing the prior PCS convictions would not change the applicable standard range. The PRP is time-barred.

Blake/Range Does Not Change: Trial court did not err when it denied resentencing because the standard range would not change with removal of PCS convictions. 

In re PRP Priebe, No. 842803-1-I, 2023 WL 356026 (Wash. Court of Appeals, Div. I, Jan. 23, 2023), (Unpublished). 
Mr. Priebe sought post-conviction relief based on Blake more than one year after his sentence became final. At his sentencing hearing, the trial court calculated his offender score at 34, including three prior convictions for PCS. The Court of Appeals remanded for resentencing based on Blake, but then granted the State’s motion to reconsider. The State argued that while Mr. Priebe’s offender score changed, the standard range did not change, and therefore the judgement and sentence was not facially invalid. Held, in light of the Washington Supreme Court’s recent order in In re PRP Richardson, No. 101043-5 (Wash. Nov. 14, 2022), Mr. Priebe’s judgement and sentence is not facially invalid because removing the prior PCS convictions would not change the applicable standard range. The PRP is time-barred. 

Blake/Range Does Not Change: Trial court did not err when it denied resentencing because the standard range would not change with removal of PCS convictions. 

In re Kier, 84073-8-I, 2023 WL 356024 (Wash. Court of Appeals, Div. I, Jan. 23, 2023), (Unpublished). 
In 2020, more than one year after his sentence, Mr. Kier sought resentencing pursuant to Blake. At sentencing the trial court included two PCS convictions when it calculated his offender score at 14 for one count of attempt to elude and 13 on two counts of vehicular assault. Held, in light of the Washington Supreme Court’s recent order in In re Richardson, 200 Wn.2d 845, 525 P.3d 939 (2022), Mr. Kier’s judgement and sentence is not facially invalid because removing the prior PCS convictions would not change the applicable standard range. The PRP is time-barred. 

Blake/Range Does Not Change: Trial court did not err when it denied resentencing because the standard range would not change with removal of PCS convictions. 

In re Brennan, No. 84286-2-I, 2023 WL 356025 (Wash. Court of Appeals, Div. I, Jan. 23, 2023), (Unpublished). 
In 2022, more than one year after his sentence, Mr. Brennan sought resentencing in light of Blake. At sentencing the trial court included two PCS convictions when it calculated his offender score at 21 on two counts of delivery of a controlled substance to a minor with sexual motivation and imposed an exceptional sentence upward. Held, in light of the Washington Supreme Court’s recent order in In re Richardson, 200 Wn.2d 845, 525 P.3d 939 (2022), Mr. Brennan’s judgement and sentence is not facially invalid because removing the prior PCS convictions would not change the applicable standard range. The PRP is dismissed. 

Blake/Resentencing: Trial court must address comparability challenge to out of state priors at resentencing hearing.

State v. Whittington, No. 83019-9-I, 2023 WL 356027 (Wash. Court of Appeals, Div. I, Jan. 23, 2023), (Unpublished). 
At a Blake resentencing hearing, the trial court ruled that res judicata barred Mr. Whittington from challenging the comparability of out of state offenses previously included in the offender score. Mr. Whittington agreed that several out of state priors were comparable at his original sentencing hearing. Held, the trial court must address a comparability challenge to out of state priors at resentencing hearing. The trial court’s order granting relief pursuant to CrR 7.8 vacated the prior J & S, even though it did not use the word “vacate. Res judicata does not apply because there is no final judgment.  

Blake/Escape: The State is not required to prove the defendant had been detained pursuant to a constitutionally valid conviction to prove escape. 

State v. Coleman, No. 56444-1, 2022 WL 17820253 (Wash. Court of Appeals, Div. 2, Dec. 20, 2022) (Unpublished)
In Dec. 2019, Mr. Coleman was convicted and sentenced for PCS and assault in the fourth degree. In 2020, DOC transferred Mr. Coleman to EHM pursuant to the rapid reentry program in response to the COVID-19 pandemic. The State prosecuted Mr. Coleman for escape for violating the requirements of his EHM. Held, Sufficient evidence supported the conviction for escape. The State is not required to prove the defendant had been detained pursuant to a constitutionally valid conviction.

Blake/Bail Jump: Trial court abused its discretion when it vacated the defendant’s bail jump conviction based on failure to appear for court in a pending PCS prosecution.

State v. Hagen, No. 56432-7-II, 2022 WL 17820159 (Wash. Court of Appeals, Div. 2, Dec. 20, 2022) (Unpublished)
The State prosecuted Ms. Hagen for PCS. Due to a failure to appear in court on that charge, the State subsequently charged her with bail jumping. Ms. Hagen pleaded guilty to both counts. Following Blake, the trial court vacated both the PCS and the bail jump convictions. Held, the trial court abused its discretion when it vacated the bail jump conviction. The validity of the underlying charge is not an element of bail jumping. 

Blake/Range Does Not Change: The J & S is not invalid and defendant’s PRP is untimely if no change in standard range and offender score goes from 26 to 24.

State v. Jensen, No 84201-3-I, 2022 WL 17581804 (Wash. Court of Appeals, Div. I, Dec. 12, 2022) (Unpublished)
More than one year after a court imposed a sentence for taking a motor vehicle and PCS, Mr. Jensen filed a CrR 7.8 motion seeking a resentencing hearing based on Blake. Mr. Jensen’s offender score changed from 26 to 24, but the standard range remained the same. Held, because the superior court had authority to sentence Mr. Jensen within the range, the judgment and sentence is not invalid. Mr. Jensen’s PRP is untimely.

Blake/Resentence: Trial court did not err by refusing to resentence the defendant outside the scope of remand.

Resentencing: The trial court did not err when it amended the judgment and sentence rather than enter an entirely new judgment and sentence.

Blake: Trial court did not err when it failed to resentence when the court would have imposed the same exceptional sentence despite the 1 point reduction following Blake. 

State v. Hurn, No. 83413-4-I, 2022 WL 17830121 (Wash. Court of Appeals, Div. 1, Dec. 19, 2022) (Unpublished)
The State prosecuted Mr. Hurn in 2014 for numerous crimes, including 11 felonies. The sentencing court calculated Mr. Hurn’s offender scores as 18, 19 and 30 on the various felony counts and imposed a sentence that was a combination of standard range on some counts and an exceptional sentence on other counts. Several years later, Mr. Hurn moved to vacate his judgment because his combined term of community custody and confinement on count I exceeded the statutory maximum. The Court of Appeals agreed and remanded his case to the trial court to enter a sentence consistent with former RCW 9.94A.701(9). The trial court denied Mr. Hurn’s request to run count III concurrent with all other terms of confinement, apart from the firearm enhancement. It resentenced Mr. Hurn on count I only. Held, the trial court did not err by refusing to resentence Mr. Hurn on count III and by entering an order amending the judgement and sentence rather than issuing a new judgement and sentence.  The court may have had discretion to resentence Mr. Hurn on other counts but chose not to do so. Held, the trial court did not err when it amended the judgment and sentence rather than enter an entirely new judgment and sentence. The sentencing statute does not mandate creation of a new judgment and sentence at resentencing.  Held, the trial court did not err when it failed to resentence Mr. Hurn on other counts after reducing his offender score by one point based on Blake because the offender scores remained high, at 18, 29 and 17.  The court would have imposed the same exceptional sentence despite the 1 point reduction.  

Resentencing: Trial court did not abuse its discretion when it imposed the same exceptional sentence at a resentencing hearing following Blake.  

State v. Carpenter, No. 56482-3-II, 2022 WL 17589229 (Wash. Court of Appeals, Div. 2, Dec. 13, 2022) (unpublished)
In 2012 the State prosecuted Mr. Carpenter for multiple offenses, including two counts of assault in the second degree and two counts of felony harassment. The trial court imposed an exceptional sentence that was 20 months above the high end of the standard range based on an aggravating circumstance found by the jury. At a resentencing hearing following Blake, the trial court again imposed an exceptional sentence of 20 months above the high end of the standard range after reducing both the offender score and standard range. Held, the trial court did not abuse its discretion when it imposed the same exceptional sentence at a resentencing hearing following Blake. The trial court was not required to reduce the exceptional sentence in light of the reduced offender score and reduced standard range. 

Blake/LFOs: Appellate court may exercise discretion to address LFO issue not raised at Blake resentencing.

State v. Hallmeyer, No 56306-1-II, 2022 WL 17104431 (Wash. Court of Appeals, Div. 2, Nov. 22, 2022) (Unpublished). Following his Blake resentencing hearing, Mr. Hallmeyer appealed challenging the LFOs that he did not ask the superior court to modify at resentencing. Although the challenge was not preserved, the Court of Appeals exercised its discretion to review the LFOs. Held, the $200 criminal filing fee and the $100 DNA fee should not have been imposed at Mr. Hallmeyer’s resentencing hearing. Remanded for the trial court to strike the LFOs that are improper under current law. 

Blake: Prior conviction for possession with intent to manufacture or deliver is unaffected by Blake.

In re PRP Allah, No 39017-9-III, 2022 WL 17038195 (Wash. Court of Appeals, Div. 3, Nov. 17, 2022) (Unpublished). 
In 2015, a jury convicted Mr. Allah of second-degree assault. In March of 2022, the Washington State Office of Public Defense notified Mr. Allah that he was eligible to be resentenced under Blake. Two months later, the State filed a motion to vacate a prior conviction for PCS. DOC notified Mr. Allah of the vacated conviction but that there was no change to his estimated release date. In June 2022, Mr. Allah filed a pro se PRP seeking a resentencing hearing. Held, Mr. Allah is entitled to a resentencing hearing.  Held, a prior conviction for possession with intent to manufacture or deliver is unaffected by Blake.

Blake: Trial court erred when it included a point in the offender score for committing an offense while on community custody for PCS.

State v. Shannon, No. 55816-5-II, 2022 WL 16945010 (Wash. Court of Appeals, Div. 2, Nov. 15, 2022) (Unpublished).
In 2020 a trial court sentenced Mr. Shannon for various crimes, including two PCS convictions.  In 2021, following Blake, the trial court vacated two prior PCS convictions and resentenced Mr. Shannon.  The trial court maintained a point in Mr. Shannon’s offender score for committing a crime while on community custody for PCS. Held, the trial court erred when it included a point in the offender score for committing an offense while on community custody for PCS.

Blake: Blake resentencing does not include retroactive application of Blakely.

State v. White, No.  56265-1-II, 2022 WL 16625415 (Wash. Court of Appeals, Nov. 1, 2022) (Unpublished).
In 1996 a trial court sentenced Mr. White to an exceptional sentence of 500 months for murder, based on a finding of deliberate cruelty. In 2021, at a resentencing pursuant to Blake and after adjusting the offender score and standard range, the trial court imposed an exceptional sentence of 466 months, based on the original trial court’s finding of deliberate cruelty. Mr. White argued the trial court impermissibly relied upon a judicial finding of deliberate cruelty when it should have impaneled a jury pursuant to Blakely and RCW 9.94A.537(2). Held, because Washington law does not support a retroactive application of Blakely on these facts and RCW 9.94A.537(2) does not apply to Blakely resentencings, the trial court did not err. This case is similar to the case of State v. Rowland, 174 Wn.2d 150 (2012).

Blake/Range Does Not Change: Trial court did not err when it denied resentencing because the standard range would not change with removal of PCS convictions. 

In re Cratty, No. 83670-6-I, 2022 WL 16549289 (Wash. Court of Appeals, Div. I, Oct. 24, 2022) (Unpublished).
More than five years after her sentences became final, Ms. Cratty sought resentencing for several 2017 convictions pursuant to Blake. The State conceded that Ms. Cratty’s offender scores were miscalculated. Removal of prior PCS convictions from the offender score would not reduce the offender score below 9 and the standard range would remain the same.  Held, remanded for resentencing de novo. 


Blake Resentencing/Youth: Trial court not required to consider mitigating effect of defendant’s youth who was 19 at the time of offense and not convicted of aggravated murder in the first degree. 

State v. Ralls, No. 56530-7-II, 2022 WL 4482751 (Wash. Court of Appeals, Div. 2, Sep. 27, 2022) (Unpublished).
In 2014, the State prosecuted Mr. Ralls for first degree murder for the 1988 killing of Mr. Houston. Mr. Ralls was 19 years old at the time of the offense. The court sentenced Mr. Ralls to 333 months. In 2021, the trial court resentenced Mr. Ralls following Blake and imposed 300 months. Mr. Ralls asked the court to consider his youthfulness at the time of the offense. Mr. Ralls appealed his sentence again, arguing the court should consider the mitigating effect of his youth.  Held, Mr. Ralls is not entitled to resentencing based on Monschke, Miller v. Alabama, State v. Houston Sconiers, In re Domingo Cornelio or In re Ali do not apply to this case.  

Blake/Ineffective Assistance of Counsel (IAC): Counsel was ineffective for failing to argue that two firearms offenses constituted same criminal conduct at resentencing.

Blake/Firearm Offenses: Blake does not affect felony firearm possession convictions. 

State v. Reesman, No. 56102-6-II, 2022 WL 4355036 (Wash. Court of Appeals, Div. 2, Sep. 20, 2022) (Unpublished).
The State prosecuted Mr. Reesman in 2007 for several felony firearms offenses and one count of PCS with a deadly weapon enhancement. The trial court sentenced Mr. Reesman as a persistent offender and imposed LWOP. Following Blake, the trial court resentenced Mr. Reesman to 48 months. At this resentencing hearing Mr. Reesman’s attorney failed to argue that two firearm counts were the same criminal conduct. Mr. Reesman appealed his sentence. The State argued that the appeal is moot because Mr. Reesman had already served more than any new maximum sentence. Held, Mr. Reesman’s appeal is not moot because at a hypothetical future sentencing, the question of how the firearm convictions should be scored will arise. Held, Blake does not affect firearm related convictions. 

Blake/Bail Jump: A bail Jump charge remains even if the underlying criminal charge is dismissed. 

State v. Stacy, No. 56110-7-II, 2022 WL 4090744, (Wash. Court of Appeals, Div. 2, Sep. 7, 2022) (Unpublished).
In 2019, Mr. Stacy pleaded guilty to PCS and bail jump based on failures to appear for court hearings related to the PCS charge. Following Blake, he moved to vacate both the PCS and the bail jump convictions. Held, a bail Jump charge remains even if the underlying criminal charge is dismissed. 

Trial court did not err when it refused to exercise discretion to decide a defendant’s renewed request for DOSA when vacating PCS convictions while an appeal is pending.

State v. Sheldon, No. 38012-2-III, 2022 WL 3754284, (Wash. Court of Appeals, Div. 3, Aug. 30, 2022) (Unpublished).
In 2020, Mr. Sheldon pleaded guilty to several charges in four separate causes. At sentencing, the trial court denied his request for a prison-based DOSA. The trial court calculated his offender score as 9+ and imposed a standard range sentence of 116 months. Soon after Mr. Sheldon filed his appeal, the Washington Supreme Court issued State v. Blake. The State filed an RAP 7.2(e) motion to authorize the superior court to amend the judgments by vacating PCS convictions. At the hearing to vacate the PCS convictions, Mr. Sheldon renewed his request for a prison-based DOSA.  

Resentencing/Scope: Defendant is allowed to challenge nonmandatory LFOs at a Blake resentencing hearing.

[bookmark: _Hlk122015071]In re PRP Contreras No. 38676-4-III, 2022 WL 3270273, (WA Court of Appeals, Div. 3, Aug. 11, 2022) (Unpublished). Following Blake, Mr. Contreras south resentencing for his 2018 case of first-degree arson. The State conceded that Mr. Contreras was entitled to resentencing and recalculation of his offender score to exclude a prior point for a 2013 PCS conviction.  Held, Mr. Contreras is entitled to challenge the imposition of nonmandatory LFOs imposed in his case. “Because the judgment and sentence is invalid, there is no final judgment on the merits. In other words, the felony sentence is wiped clean and Mr. Contreras is entitled to a full resentencing, including challenging the imposition of discretion LFOs based on indigency.”  

Resentencing/Scope: Defendant is allowed to raise additional sentencing issues unrelated to Blake at a resentencing hearing.

State v. Lipsy, No. 80729-3-III, 2022 WL 3152851, (WA Court of Appeals, Aug. 8, 2022) (Unpublished).
The State prosecuted Mr. Lipsy for two counts of premeditated murder. On direct appeal the State conceded Mr. Lipsy was entitled to resentencing pursuant to Blake. Mr. Lipsy argued the trial court made two errors at sentencing: the trial court failed to meaningfully consider his youth and the state failed to prove the existence of prior convictions by a preponderance. Held, Mr. Lipsy may raise additional sentencing arguments with the trial court at his resentencing hearing. 

[bookmark: _Hlk122015092]Blake/ Range Does Not Change: Resentencing hearing is required where there is no change in offender score or standard range but a change in criminal history may change the court’s decision to impose high end.

In re Smith, No.56449-1-II, 2022 WL  3270273, (WA Court of Appeals, Aug. 2, 2022) (unpublished).
The trial court sentenced Mr. Smith to the high end in each count in 2007 following his conviction for numerous child sex abuse offenses. Following Blake, Mr. Smith filed a PRP seeking removal of two PCS convictions from his offender score and for a resentencing hearing. His original offender score was 9 and did not change with the removal of two PCS convictions. Held, a resentencing hearing is required where there is no change in offender score or standard range but a change in criminal history may change the court’s decision to impose high end.

[bookmark: _Hlk122015110]Blake/Range Does Not Change: Resentencing hearing is required where change in offender score does not change standard range but may change court’s decision to impose high end.

In re Richardson, No. 56216-2-II, 2022 WL 1769187, (WA Court of Appeals, June 1, 2022) (unpublished). (review denied, relief reversed, No. 101043-5 (Wash. Nov. 14, 2022)
In 2008, the State prosecuted Mr. Richardson for first degree murder and unlawful possession of a firearm, crimes that occurred when he was 23 years old. He filed a third PRP seeking resentencing pursuant to Blake and asked the court to consider his youthfulness at the time of offense as well as other claims. Mr. Richardson had an offender score of 10, including a point for a PCS conviction. The trial court imposed the high end of the standard range.  Held, Mr. Richardson is entitled to resentencing pursuant to Blake. While the reduction in offender score may not change the range, it may influence a trial court’s decision to impose a sentence at the high end of that range.  

Blake/Range Does Not Change: No resentencing required where a change in offender score does not change the standard range or the actual sentence.

[bookmark: _Hlk124513101]State v. Lucey, No. 55207-8-II, 2022 WL 1315648 (Wash. Court of Appeals, Div. 2, May 3, 2022) (Unpublished) 
In 2020, Mr. Lucey pleaded guilty to residential burglary and felony VNCO and stipulated to offender scores of 12 and 9. The trial court imposed a low-end standard range sentence. Mr Lucey sought resentencing because one of his points derived from a prior PCS from 2004. Held, Mr. Lucey is entitled to have his offender score reduced by one point under Blake, but he is not entitled to resentencing because reducing the offender score by one point would not affect the standard range sentences or his actual sentence. 

Blake/Community Custody Point: Trial court may not include point for community custody at resentencing where defendant was on community custody for PCS.

State v. Ohms, No. 82934-3-I, 2022 WL 1309165 (Wash. Court of Appeals, Div. I, May 2, 2022) (Unpublished)
Mr. Ohms pleaded guilty to numerous crimes in 2011, acknowledging at the time of his plea that he committed the offenses while he was on community custody. In 2021, Mr. Ohms filed a motion seeking relief from the judgment and sentence. Held, the trial court properly declined to consider that Mr. Ohms committed the current offense while on community custody for an invalid conviction. A term of community custody must be validly imposed for it to be considered by a sentencing court under RCW 9.94A.525 (19).

Blake/UPFA: UPFA must be vacated because it was based on the predicate offense of PCS.

In re PRP Jones, No. 83076-7-I, 2022 WL 1133164 (Wash. Court of Appeals, Div. I, April 18, 2022) (Unpublished)
The jury convicted Mr. Jones on numerous counts, including UPFA. State conceded on appeal that UPFA conviction was based on unconstitutional prior conviction for PCS and that Mr. Jones is entitled to be resentenced with corrected offender score. 
The State concedes that Jones's petition is timely and that his conviction for unlawful possession of a firearm must be vacated under Blake. The constitutional validity of the underlying conviction is an element of the crime of unlawful possession of a firearm. State v. Swindell, 93 Wn.2d 192, 197, 607 P.2d 852 (1980). A conviction for that crime may not stand if the underlying offense has been subsequently found unconstitutional. State v. Gore, 101 Wn.2d 481, 487, 681 P.2d 227 (1984). Because the statute criminalizing unlawful possession of a controlled substance was held constitutionally invalid in Blake, it cannot serve as a predicate offense for unlawful possession of a firearm in the second degree.
 
Blake/Post Conviction motion to withdraw of guilty plea based on a stipulation to incorrect offender score pursuant to Blake.

In re Parker, No. 55156-0-II 2022 WL 910166 (Wash. Court of Appeals, Div. 2, March 29, 2022) (Unpublished)
See Appellant’s Supplemental Brief found here in the WDA Brief Bank. Mr. Parker argued Blake invalidates a plea agreement, where the parties mistakenly stipulated to an offender score that includes an invalid conviction. COA reversed on other grounds and did not address this issue. Court held insufficient evidence supports deadly weapon enhancement, defendant must withdraw entire plea, not just the weapon enhancement. 

[bookmark: _Hlk122015143]Blake: Resentencing is required where it is not clear that the court would have imposed the same sentence with a lower offender score.

Blake/Community Custody Point: Court may not add a community custody point to offender score if the point stems from PCS conviction.

State v. Wright, No. 81930-5-I, 2022 WL 895071 (Wash. Court of Appeals, Div. I) (March 28, 2022) (Unpublished)
Remanded for resentencing with corrected score, and court to determine if point for community custody was from a Blake invalid conviction or from another conviction. If the community custody results from the PCS conviction, the court cannot count that point.

[bookmark: _Hlk122015157]Blake/Exceptional Sentence: No resentencing hearing required when record clear that the trial court would have imposed same exceptional sentence up regardless of offender score.

State v. Smith, No. 54296-0, 2022 WL 782374 (Wash. Court of Appeals, Div. 2, Mar. 15, 2022) (Unpublished) 
The State prosecuted Mr. Smith for first degree kidnapping and second degree assault. The State calculated Mr. Smith’s offender score as 17.5 and recommended an exceptional sentence up. The trial court imposed an exceptional sentence based both on the free crimes aggravator and the DV aggravator. Held, although Mr. Smith is entitled to have his offender score reduced by two points under State v. Blake, he is not entitled to a resentencing hearing because the record is clear that the trial court would have imposed the same exceptional sentence even if his 17.5 point offender score was two points lower.

[bookmark: _Hlk122015190]Blake/Range Does Not Change: Resentencing hearing required even when the offender score still exceeds 9 where the record is not clear that the court would have imposed the same sentences for each conviction if the offender scores were different. 

State v. Weekly, No. 53583-1-II, 2022 WL 538379 (Wash. Court of Appeals, Div. 2, Feb. 23, 2022) (Unpublished)
The State prosecuted Mr. Weekly for second degree assault, two counts of second degree rape, and three counts of witness tampering. Following conviction, the trial court imposed an exceptional sentence upward of 340 months to life, imposing a higher minimum term in the indeterminate sentence and requiring consecutive sentences for the witness tampering. Mr. Weekly’s offender score was 24 based on his current charges and 14 prior felonies, including 6 prior convictions for PCS. Held, the sentence is reversed and Mr. Weekly is entitled to resentencing, even though his offender score still exceeds 9 points for each current conviction. The record is not clear that the trial court would have imposed the same sentences for each conviction if the offender scores were different. 

Blake/Range Does Not Change: Resentencing hearing required where standard range remains the same because it is not clear what sentence the trial court would impose without the unlawful PCS convictions.

State v. Hicks, No. 55236-1-II, 2022 WL 367382, (Wash. Court of Appeals, Div. 2, Feb. 8, 2022) (Unpublished)

Mr. Hicks appealed his sentence for PCS and other charges. His offender score included several prior convictions for PCS. The State opposed resentencing because there would be no change to his offender score.  Held, although Mr. Hicks’ offender score and standard range will not change, it is not clear that the trial court would impose the same sentence on Mr. Hicks for two other current convictions rather than three.  

Blake/Exceptional Sentence: No resentencing hearing where record clear that the trial court would have imposed same exceptional sentence up regardless of offender score.

State v. Martinez Martinez, No. 54512-8-II, 2022 WL 102614 (Wash. Court of Appeals, Div. 2, Jan. 11, 2022) (Unpublished)
The State prosecuted Mr. Martinez Martinez for first degree rape and first degree kidnapping of S.M., a disabled woman. The jury convicted and found the aggravating circumstance that the victim was particularly vulnerable. At sentencing, the court included a prior conviction for PCS when determining the offender score of 5 and a standard range of 138 to 184 months. The court imposed an exceptional sentence of 240 months as the minimum term of his indeterminate sentence. Mr. Martinez argued he was entitled to resentencing because of the Blake error. The State conceded that remand was appropriate, but only to correct the offender score and range. Held, Mr. Martinez Martinez is entitled to have his offender score reduced by one point under State v. Blake, but he is not entitled to resentencing because the record is clear that the trial court would have imposed the same exceptional sentence regardless of offender score. The trial court provided an extensive explanation why it found the jury’s finding of the particularly vulnerable aggravating factor a substantial and compelling reason to impose an exceptional sentence upward. During its oral ruling, the court did not reference the now incorrect standard range.  

Blake/Range Does Not Change: An offender score that is materially reduced could affect the sentence imposed, even if the revised offender score remains at 9+.

State v. Kinsey, No. 37737-7-III, 2021 WL 6052576 (Wash. Court of Appeals, Div. 3, Dec. 21, 2021) (Unpublished)
A jury found Mr. Kinsey guilty of possession a stolen vehicle and the court imposed a sentence based on an offender score of 9+, including points for six prior convictions for PCS. A corrected offender score in light of Blake still left Mr. Kinsey with an offender score of 9+.  The State conceded that Mr. Kinsey should be resentenced. Held, even though Mr. Kinsey’s offender score may remain at 9+, he should have the opportunity for resentencing in light of the material reduction in his offender score.

[bookmark: _Hlk112136916]Blake/Youth: Court may consider mitigating qualities of youth at resentencing hearing following Blake.  

In re Aranda, No. 35949-2-III, 2021 WL 5898931, (Wash. Court of Appeals, Div. 3, Dec. 14, 2021) (unpublished)
Mr. Aranda sought relief from personal restraint imposed for his 2010 convictions for rape, robbery, burglary, UPFA and PCS. Mr. Aranda was 16 years old at the time of his offenses. He sought resentencing for the court to consider the mitigating qualities of his youthfulness and vacation of his conviction for PCS. Held, Mr. Aranda is entitled to vacation of his PCS conviction and resentencing under Blake. At the resentencing hearing the superior court will have the benefit of Ali and Domingo-Cornelio when considering whether to reduce the sentence for the remaining crimes based on his youthfulness at the time of the offenses.  

Blake/Unranked Offense: Because there was no offender score and no change in range and because defendant served her sentence, defendant’s PRP is moot.

State v. Bailey, No. 55416-0-II, 2021 WL 5898167, (Wash. Court of Appeals, Div. 2, Dec. 14, 2021) (Unpublished)
Ms. Bailey filed a pro se PRP following her 2018 convictions for PCS and criminal impersonation in the first degree. While her petitions were pending, the Washington Supreme Court decided Blake. The State concedes that under Blake Ms. Bailey is entitled to have her PCS conviction vacated. Held, the PCS conviction is remanded to the trial court for vacation. Held, Because the criminal impersonation in the first degree is an unranked offense, there was no offender score in which the PCS was included, and because Ms. Bailey has served her sentence and is not under supervision, her petition is moot. Ms. Bailey’s request for the appointment of counsel is denied. 

Blake: Trial court must vacate PCS and dismiss with prejudice.

State v. Henderson, No. 55935-8-II, 2021 WL 5898157, (Wash Court of Appeals, Div. 2, Dec. 14, 2021) (Unpublished)
Mr. Henderson was convicted of PCS in 1994.  In May 2021, following the Blake decision, Mr. Henderson filed a motion to vacate his conviction pursuant to CrR 7.8(b). The State also filed a motion to vacate and asked the court to dismiss the conviction without prejudice.  The trial court granted the State’s motion and dismissed the case without prejudice. Held, because the PCS conviction is invalid, it must be vacated and the case dismissed with prejudice. The trial court erred when it dismissed the case without prejudice.

Blake: State conceded PCS should reversed. PCS by jail inmate reversed due to lack of sufficient evidence.

State v. Palmer, No. 53376-6-II, 2021 L 5321056 (Wash. Court of Appeals, Div. 2, Nov. 16, 2021) (Unpublished)
Mr. Palmer appealed convictions for PCS and PCS by a jail inmate. The State conceded that both the convictions should be reversed. PCS was reversed based on Blake. PCS by jail inmate was reversed because there was insufficient evidence to support PCS by a jail inmate where the defendant was taken to the hospital prior to booking for medical evaluation and was not in the jail when police found marijuana on him.

Blake/LFOs: DNA fee not proper and VPA fee reduced when PCS vacated.

State v. Adams, No. 37831-4-III, 2021 WL 5316173, Wash. Court of Appeals, Div. 3, Nov. 16, 2021) (Unpublished)
Mr. Adams was convicted of PCS and criminal trespass in the second degree. While his appeal was pending the trial court vacated his felony conviction but failed to strike his  DNA fee and failed to reduce the VPA. Court accepts the State’s concession that the DNA fee should be stricken and that the $500 felony VPA should be reduced to $250.

Blake/Firearm Rights Restoration: Trial court improperly denied a petition to restore based on incorrect calculation of 20 year maximum penalty for prior offense resulting from misdemeanor drug conviction now invalid under Blake.

Van Orman v. State, No. 55086-5-II, 2021 WL 5321065 (Wash. Court of Appeals, Div. 2, Nov. 16, 2021) (Unpublished)
Mr. Van Orman petitioned to restore his firearm rights in 2020. At that time, he had prior convictions for misdemeanor possession of marijuana from 2003 and manufacturing methamphetamine from 2004. The trial court denied the motion to restore, finding that the maximum penalty was 20 years based on the prior misdemeanor drug offense. Held, the misdemeanor drug offense is invalid pursuant to Blake. Misdemeanors carry serious consequences such as doubling of the felony maximum penalty for future drug offenses and the potential of permanently depriving a defendant of the right to restore firearm rights. The superior court’s denial of petition to restore firearm rights based on length of max penalty for offense was improper.

Blake/Trial court’s order vacating conviction pursuant to Blake must list all vacated convictions.

Blake/LFOs: Trial court’s order vacating convictions pursuant to Blake must include refund of LFOs.

State v. Curtis, No. 36803-3-III, 2021 WL 5315693 (Wash. Court of Appeals, Div. 3, Nov. 16, 2021) (Unpublished)
Mr. Curtis filed a motion to vacate his two 2019 convictions for PCS. The trial court entered a standardized order following Blake that referred to only one conviction and failed to require the State to refund all fees and costs paid as a result of the convictions.  Held, the standardized order should be amended to properly reflect the number of convictions to vacate. Held, the trial court erred when it failed to include refund of the legal fees in the order vacating the convictions. Consistent with federal and state precedent, the Court must return all amounts paid by Mr. Curtis.  

“A vacated judgment has no effect.” In re Marriage of Leslie, 112 Wn.2d 612, 618, 772 P.2d 1013 (1989). In other words, “the rights of the parties are left as though the judgment had never been entered.” Id.

Blake/Comparability: Out of state priors for PCS are not comparable and cannot count in score.

In re McConville, No 38134-0-III, 2021 WL 4860016 (Wash. Court of Appeals, Div. 3, Oct. 19, 2021) (Div. III) (Unpublished)
Mr. McConville sought resentencing on a 2017 felony bail jump to remove three prior out of state convictions for PCS and adjust his offender score. The State conceded. 

Because the former possession statute is void, there is no relevant Washington crime for Mr. McConville's out-of-state convictions to be compared to under RCW 9.94A.525(3). If an out-of-state conviction has no Washington corollary, the sentencing court may not include that conviction in the defendant's offender score. State v. Howard, 15 Wn. App. 2d 725, 732, 476 P.3d 1087 (2020), review denied, 197 Wn.2d 1006, 483 P.3d 783 (2021). Because this court need not look any further than the face of Mr. McConville's judgment and sentence to determine that his offender score is erroneous, his judgment and sentence is facially invalid and his petition is exempt from the time bar. RCW 10.73.090(1). Because an incorrect offender score is a fundamental defect that inherently results in a miscarriage of justice, Mr. McConville is entitled to resentencing. In re Pers. Restraint of Goodwin, 146 Wn.2d 861, 868-69, 50 P.3d 618 (2002).
[bookmark: _Hlk105742552]
Blake: UPFA conviction based on prior conviction for PCS is void.

In re Gonzales, No. 38080-7-III, 2021 WL 4860031 (Wash. Court of Appeals, Div. 3, Oct 19, 2021) (Unpublished)
PRP to vacate UPFA based on prior PCS convictions; the State (Benton Co) conceded UPFA cannot be predicated on prior PCS convictions, citing to State ex rel. Evans v. Brotherhood of Friends, 41 Wn.2d 133, 143, 247 P.2d 787 (1952)(“If a statute is unconstitutional, it is an has always been a legal nullity”) and In re PRP Hinton, 152 Wn.2d 853, 860, 100 P.3d 801 (2004) (“A judgment and sentencing based on a conviction for a nonexistent crime entitles one to relief on collateral review.”)

[bookmark: _Hlk87009604]Blake/Range Does Not Change: Uncertainty about whether a reduced offender score would have affected the sentence warrants remand for resentencing.

State v. Airington, No. 37975-2-III, 2021 WL 4472068 (Wash. Court of Appeals, Div. 3 Sep. 30, 2021) (Unpublished)
Mr. Airington was convicted of five felonies in 2018. At sentencing, the court included  four prior convictions for PCS in Mr. Airington’s offender score and found the free crimes aggravator based on an offender score of “at least 16 on all five counts.” On remand the offender score would reduce to 10, possibly 9. Held, Uncertainty about whether a reduced offender score would have affected the sentence warrants remand for resentencing.

Blake/Range Does Not Change: Full resentencing hearing is required when the parties agree the offender score will be reduced, even if score remains at 9. 

Blake/Washout: Resentencing is required where removal of PCS convictions may impact washout.

State v. Wright, No. 37429-7-III, 2021 WL 4167109 (Wash. Court of Appeals, Div. 3, Sep. 14, 2021) (Unpublished)
The State prosecuted Mr. Wright for theft of a motor vehicle and attempting to elude. At sentencing, the trial court found Mr. Wright’s offender score was over 9 and imposed a sentence at the top of the range. On appeal, Mr. Wright argued he was entitled to resentencing because he had several prior convictions for PCS that were no longer valid under Blake. Held, Mr. Wright is entitled to a full resentencing.

His resentencing will be a full sentencing because it will entail imposing a sentence on the basis of an offender score that the parties agree will be reduced, and thereby an exercise of discretion. Cf State v. Ramos, 171 Wn.2d 46, 49, 246 P.3d 811 (2011) (resentencing that would include imposing conditions of placement would not be ministerial),aff'd, 187 Wn.2d 420, 387 P.3d 650 (2017). Moreover, by statute, “On remand for resentencing following appeal or collateral attack, the parties shall have the opportunity to present and the court to consider all relevant evidence regarding criminal history, including criminal history not previously presented.” RCW 9.94A.530(2).

“With a number of Mr. Wright's prior convictions now being void, dates of conviction and release may have new importance for determining which, if any, convictions wash out. Mr. Wright must be allowed a full opportunity to argue that the evidence the court earlier admitted and considered does not establish that a particular conviction should be included in the offender score. Because Mr. Wright did not appeal the trial court's rulings on the admissibility of the State's evidence (viz., the type of record, as opposed to the information it reflects or lacks) we understand the State's concern. One facet of Washington's law of the case doctrine provides that “questions determined on appeal, or which might have been determined had they been presented, will not again be considered on a subsequent appeal if there is no substantial change in the evidence at a second determination of the cause. State v. Tili, 148 Wn.2d 350, 382, 60 P.3d 1192 (2003) (Sanders, J. dissenting) 

Blake/Range Does Not Change: Defendant entitled to resentencing where the offender score remains above 9 and the range remains the same after removing Blake convictions.

State v. Taylor, No. 54049-5-II, 2021 WL 4101706 (Wash. Court of Appeals, Div. 2, Sep. 9, 2021) (Unpublished)
Following Mr. Taylor’s conviction for failure to register, the trial court calculated an offender score of 15 and imposed a sentence at the top of the standard range. Mr. Taylor’s offender score included two prior convictions for PCS. Mr. Taylor sought resentencing following Blake. The State agreed that two prior PCS convictions were invalid and should be struck from Mr. Taylor’s offender score, but argued resentencing was not required because the corrected offender score remained above nine points (at 13) and the standard range remained the same. Held, Mr. Taylor is entitled to resentencing because we cannot presume that the trial court may not choose to impose a lower sentence within the standard range given the lower offender score.

Resentencing/Youth: Trial court erred by not transferring case to Court of Appeals as a PRP.

Resentencing/Youth: The defendant is not entitled to resentencing absent a showing that he would not have pleaded guilty had he been properly informed of his rights.

State v. Holt, 53122-4, 2021 WL 3057083 (Wash. Court of Appeals, Div. 2, July 20, 2021) (Unreported)
Mr. Holt pleaded guilty to one count of second-degree murder in 2008 and agreed to be sentenced to 216 months of confinement as part of a plea agreement.  He was 17 at the time of the offense. Following State v. Houston Sconiers, Mr. Holt filed a CrR 7.8 motion for relief from judgement. The trial court denied his motion and Mr. Holt appealed the denial. Held, the trial court erred by not transferring Mr. Holt’s case to the Court of Appeals as a PRP. Under State v. Houston Sconiers, Mr. Holt is not entitled to a resentencing hearing that includes witness testimony advocating for a lesser sentence than he agreed to absent a showing that he would not have pleaded guilty had he been properly informed of his rights. Held, Mr. Holt is entitled to be resentenced with a correct offender score pursuant to Blake. 
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