Jury Selection
1. Batson
a. All protected classes other than race.
2. GR 37
a. Race (but consider asking to expand to other classes).
b. Does apply to white people, and those who express pro BLM opinions/distrust of police – State v. Walton 29 Wn. App. 2d 789, 542 P.3d 1041 (2024).
3. Commit Jurors to a specific verdict
a. Jurors cannot be asked to commit to a verdict if x, y, z – other than to state they can be fair/impartial/follow the law.
4. Votes in prior cases
a. The jury room and voting process are sacrosanct.
5. Unnecessary probing into jurors background
6. Questions designed to embarrass
Opening Statement
1. Arguing Law
a. State v. Magers, 164 Wn.2d 174, 189 P.3d 126 (2008) (prosecutor allowed limited latitude to discuss elements of offense in opening).
2. Discussing inadmissible facts
a. If litigated in MILs, “objection – pretrial motions”.
b. May impact due process and right to a fair trial.  6th and 14th Amendment, Article 1, Section 22.
3. Misstatements of the law
a. Prosecutors cannot distort facts or misstate legal principles.
4. Expressing personal beliefs
a. Prosecutors cannot express their personal views on the defendant’s guilt or the evidence.
b. State v. Ish, 170 Wn.2d 189, 241 P.3d 389 (2010).
5. Vouching
a. Prosecutors cannot state they believe a witness or state they are truthful.
b. State v. Ish, 170 Wn.2d 189, 241 P.3d 389 (2010).
6. Passions/Prejudice
a. Prosecutors cannot use inflammatory language or play on the jury’s fears or biases.
b. Watch for racist tropes.
c. Cannot state they are bringing a case on behalf of victims.
i. RPC 3.8; State v. Pierce, 169 Wn. App. 533, 558, 280 P.3d 1158 (2012) (“A prosecutor does not represent the victims in a criminal trial . . . A prosecutor has the responsibility of a minister of justice and not simply that of an advocate.”)._
7. Racism
a. Henderson v. Thompson, 200 Wn.2d 417, 518 P.3d 1001 (2022).
b. State v. Zamora, 199 Wn.2d 698, 512 P.3d 512 (2022) (prosecutorial misconduct when prosecutor brought up unlawful immigration, border security, undocumented immigrants when case did not involve it).
8. Improperly anticipating defense case
a. Ottis v. Stevenson-Carson School District No. 303, 61 Wn. App. 747, 762, 812 P.2d 133 (1991) (trial court did not err in denying plaintiff ability to ‘anticipate’ defenses, particularly when such ‘anticipation’ seemed like argument rather than anticipated defenses.).
Witness Issues
1. Competency to Testify (prior to swearing in)
a. Children must be able to understand oath, obligation to tell truth, recall facts.
i. State v. Woods, 154 Wn.2d 613, 114 P.3d 1174 (2005).
2. Lack of perception, memory, personal knowledge, inability to understand oath.
a. ER 602; State v. Vaughn, 101 Wn.2d 604, 611-12, 682 P.2d 878 (1984) (proponent of testimony must show that witness had ability to observe and perceive facts).
3. Privilege
a. Attorney/client, doctor/patient, clergy, spousal
i. RCW 5.60.060; State v. Roach, 18 Wn. App. 2d 98, 108-110, 489 P.3d 283 (2021)(spousal privilege narrowly construed in an unhelpful manner); State v. Glenn, 115 Wn. App. 540, 62 P.3d 921 (2003)(clergy).
4. Non-Qualified expert
a. ER 702.
b. In re Detention of McGary, 175 Wn. App. 328, 339-340, 306 P.3d 1005 (2013) (exclusion of expert using novel test under Frye proper insofar as unreliable opinions will not help the jury under ER 702).
5. Lay Witness giving improper opinion testimony
a. State v. Farr-Lenzini, 93 Wn. App. 453, 970 P.2d 313 (1999) (superseded on other grounds) (lay witness cop testifying that person driving away from them “knew I was back there and was refusing to stop” was improper because it required trooper to attempt to analyze mental state).
Direct Examination
1. Leading
a. The question suggests the desired answer and unfairly influences the witness’s testimony.
b. ER 611.
2. Relevance
a. Evidence is irrelevant and has no bearing on the case.
b. ER 401-403.
3. Hearsay
a. Evidence is based on what someone else said and is not firsthand knowledge.
b. ER 801-804 – many many exceptions, check Tegland.
4. Confrontation
a. Hearsay witness providing “testimonial” evidence.
b. Article 1, Section 22, 6th Amendment.
c. Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004).
d. Michigan v. Bryant, 562 U.S. 344, 131 S.Ct. 1143, 179 L.Ed.2s 93 (2011).
e. Note: still an emerging and ever-changing area of the law.
5. Compound Question
a. The question asks for multiple answers in one, confusing the witness and misleading the jury.
b. ER 611.
6. Argumentative
a. The question is not seeking information but rather an opinion or argument.
b. ER 611.
7. Calls for Speculation
a. Witness lacks personal knowledge.
b. ER 602.
8. Calls for a narrative answer
a. Asks a witness to tell a story/a broad question that will result in too long of an answer.
b. Can also be used to object whenever a witness goes on too long.
c. ER 611.
9. Asked and answered
a. The question has already been asked and answered.
b. ER 611.
10. Cumulative
a. Multiple other sources providing same information.
b. ER 403.
11. Prejudicial effect outweighs probative value
a. ER 403.
12. Assumes facts not in evidence
a. State v. Miles, 139 Wn. App. 879, 887-88, 162 P.3d 1169 (2007) (“A lawyer may not assume facts not in evidence, not because the facts are inadmissible, but because no witness is willing and available to testify as to those facts.”).
13. Lack of personal knowledge (no foundation)
a. ER 602.
14. Comment on Silence
a. Art. 1, Section 9, 5th Amendment.
15. Non-responsive
a. Witness does not answer the question but begins talking about something else (oftentimes cops will do this to try to slip in really damning information).
b. ER 401, 402, 403 (irrelevant and highly prejudicial).
16. Misstatement of the record (misquoting the witness)
a. ER 611.
17. No proper foundation (specify missing elements)
a. The prosecutor has not established the proper foundation to introduce this evidence.
b. Oftentimes ER 701, 702 (improper opinion).
18. Improper/ambiguous question
a. The question is unclear and could be interpreted in multiple ways.
i. ER 611
19. Lack of Corpus Delicti
a. The prosecution has not established the essential elements of the crime.
b. Admission of statements of client cannot be sole basis of conviction.
20. Improper Character Evidence
a. The evidence attempts to portray the defendant’s character based on past acts or opinions, which is generally inadmissible.
b. ER 404(b).
21. Asks one witness to comment on the veracity of another.
a. Invades the provenance of the jury.
b. State v. Casteneda- Perez, 61 Wn. App. 354, 362-63, 810 P.2d 74 (1991).
Cross Examination
1. Beyond the scope of direct
a. ER 611.
2. Hearsay
a. Evidence is based on what someone else said and is not firsthand knowledge.
b. ER 801-804 – many many exceptions, check Tegland.
3. Asked and answered
a. ER 611.
4. Assumes facts not in evidence
a. State v. Miles, 139 Wn. App. 879, 887-88, 162 P.3d 1169 (2007) (“A lawyer may not assume facts not in evidence, not because the facts are inadmissible, but because no witness is willing and available to testify as to those facts.”).
5. Compound question
a. ER 611.
6. Misstatement of the record (misquoting the witness)
a. ER 611.
7. Argumentative
a. ER 611.
8. Improper impeachment
a. ER 607.
b. ER 608 – reputational evidence – very limited and must touch on truthfulness.
c. ER 609 – prior convictions.
9. No good faith basis for the question
a. Door has not been opened to excluded evidence.  Ask for sidebar.
b. Intentionally asking about inadmissible evidence. Due process, 14th Amendment, Fair trial, Art. 1, Section 22, 6th Amendment.  Mistrial.
Documents
1. Identification
a. ER 901.
b. Must be able to state what the item is and properly have knowledge of – usually a custodian of records or someone familiar with it’s manufacture.
2. Authentication
a. ER 901.
3. Relevancy
a. ER 401-403.
4. Business records exception
a. ER 803;  RCW 5.45.020.
5. Best Evidence
a. The prosecutor attempts to introduce secondary evidence when the best evidence (e.g., the original document) is available.
b. ER 1001-1004.
6. Hearsay
a. Often documents have hearsay within hearsay.  Such material requires exceptions for each layer.
b. ER 801, ER 805.
7. Privilege
a. Attorney/client, doctor/patient, clergy, spousal
i. RCW 5.60.060; State v. Roach, 18 Wn. App. 2d 98, 108-110, 489 P.3d 283 (2021)(spousal privilege narrowly construed in an unhelpful manner); State v. Glenn, 115 Wn. App. 540, 62 P.3d 921 (2003)(clergy).
8. Lack of foundation
a. ER 901.
9. Rule of completeness
a. Part of a document without the rest would be misleading to the jury.  ER 106.
Jury Instructions 
1. Misstating the facts of the case
2. Misstatement of the law
3. Unduly placing weight on certain legal issues or evidence
4. Failing to give instructions consistent with theory of the case
5. Failing to give requested instructions
6. Confusing/ambiguous
a. Often occurs when a Petrich instruction is needed for unanimity with multiple potential acts.
7. Note – while WPICs are generally used, they are not binding.  Make modifications/propose your own instructions as they help you advance your case theory.
a. Take exception if your proposed instructions are not taken.

Closing Argument 
1. Note: these are all misconduct.  Please cross-reference with Ramona Brandes’ treatise on prosecutorial misconduct.
2. Burden shifting
3. Comment on counsel
4. Denigrating defense
5. Improper argument – facts not in evidence
6. Improper argument - Misstatement of the facts
a. Prosecutors cannot distort facts or misstate legal principles.
7. Improper argument - Misstatement of the law
a. Prosecutors cannot distort facts or misstate legal principles.
8. Stating personal belief in the merits of the case
a. Prosecutors cannot express their personal views on the defendant’s guilt or the evidence.
9. Asking jurors to place themselves in the party’s position
10. Deals with improper subject matter – settlement discussions, insurance, right to remain silent, etc.
11. Unduly prejudicial/inflammatory
12. Vouching
a. Prosecutors cannot guarantee the truthfulness of a witness’s testimony.
13. Appeals to emotion – passions and prejudice
a. Prosecutors cannot use inflammatory language or play on the jury’s fears or biases.
14. Racism
a. Where the prosecutor uses racially biased statements, stereotypes, derogatory terms, or appeals aimed to exploit prejudice.


