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WHAT EVER HAPPENED TO THE TRUTH?

In domestic violence cases involving recantation, the defense theory should be carefully structured around the position that the original allegation was fabricated, and that the recantation reflects the truth.

TRUTH … WHAT’S THAT?

RECANTATION = DOUBT AND CONFUSION

· Defense should present recantation as the truthful narrative and provide plausible explanations for false initial allegations.
· Common motives for fabrication include emotional volatility, strategic advantages, or substance use.
· Jurors are persuaded by emotionally honest narratives and themes of truth restoration, not character attacks.
· Key Rules/Cases: ER 801, ER 802, ER 803, Crawford v. Washington, 541 U.S. 36 (2004)




Ethical Considerations or GIVING THE JURY PERMISSION

Avoid attacking the alleged victim’s character. 
Focus on explaining plausible reasons for recantation or narrative change.

WHY?  WELL, MAYBE ER 608

ER 608 EVIDENCE OF CHARACTER AND CONDUCT OF WITNESS

(a) Reputation Evidence of Character. The credibility of a witness may be attacked or supported by evidence in the form of reputation, but subject to the limitations: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by reputation evidence or otherwise.



THE EVIDENTIARY FRAMEWORK OF EXTRAJUDICIAL STATEMENTS
First question: is it hearsay?

"Hearsay" is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.
Okay… it’s not that simple…



HEARSAY OR NOT HEARSAY OR SOME EXCEPTION TO THE RULE

FRAMEWORK OF exceptions for EXTRAJUDICIAL STATEMENTS

Extrajudicial statements are typically inadmissible unless excluded from hearsay definition or fit within an exception.
· ER 801(d) identifies statements not treated as hearsay, including prior inconsistent statements and admissions.
· ER 803 includes exceptions that apply regardless of witness availability (e.g., excited utterances, medical statements).
· ER 804 & ER 805 somewhat uncommon.





NOT HEARSAY – 801(d)(1)

(1) Prior Statement by Witness. The declarant testifies at the trial or hearing and is subject to cross examination concerning the statement, and the statement is 
· inconsistent with the declarant's testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or 
· consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or 
· one of identification of a person made after perceiving the person
This is one of the most problematic hearsay exclusions for the defense, not only in the sense that it allows in a great number of statements that would otherwise be classified as hearsay, but it also forms the basis for some very confusing and difficult case law, i.e. “Smith affidavits.”



Present Sense Impression, ER 803(a)(1)

- A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.

Excited Utterance ER 803(a)(2)

- A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.

Then-Existing Mental, Emotional, or Physical Condition, ER 803(a)(3)

- A statement of the declarant's then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant's will.

Statements for Medical Diagnosis or Treatment, ER 803(a)(4) 

- Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.

Recorded Recollection, ER 803(a)(5) 

· A memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness' memory and to reflect that knowledge correctly. 
· If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.




Hearsay Exceptions 
Declarant Unavailable (ER 804)

ER 804(a) Definition of Unavailability - A declarant is considered “unavailable” if they: 
· Are exempted from testifying on the ground of privilege.
· Refuse to testify despite a court order.
· Claim lack of memory about the subject matter.
· Are unable to be present due to death or illness.
· Are absent and cannot be procured by reasonable means.
· A declarant is not unavailable if the statement’s proponent wrongfully caused the unavailability (see 804(b)(6)).


(1) Former Testimony, ER 804(b): 
Testimony given in another hearing or deposition, if the party against whom it is offered had an opportunity and similar motive to develop it by examination.

(2) Statement Under Belief of Imminent Death, ER 804(b)(2):  
A statement made while believing death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death.

(3) Statement Against Interest, ER 804(b)(3):  
A statement that was so contrary to the declarant’s own interest that a reasonable person would not have said it unless it were true. This includes penal interest if corroborating circumstances clearly indicate trustworthiness.

…


(4) Statement of Personal or Family History, ER 804(b)(4):  
Statements about birth, marriage, divorce, legitimacy, ancestry, etc., of the declarant or another person, if the declarant was closely associated with the subject.(6) Forfeiture by Wrongdoing, ER 804(b)(6).



WRITTEN STATEMENTS

Argue that the written statement of the alleged victim is hearsay and not properly admissible under ER 801(d)(1)(i) Applying Smith and Nelson to demonstrate that the statement at issue is inadmissible even under those cases

Washington’s Four-Factor Test under State v. Smith, 97 Wn.2d 856 (1982) and State v. Otton, 185 Wn.2d 673 (2016). KEY = “other proceedings.”  

Courts assess whether a prior statement meets “minimal guarantees of truthfulness” by considering: 

1)  Voluntariness – Whether the statement was made without coercion or pressure; 
2) Oath or Affirmation – Whether the statement was made under oath or penalty of perjury; 
3)  Formality – Whether the statement occurred in a structured setting akin to a proceeding; 
4) Opportunity for Cross-Examination – Whether the declarant is subject to cross-examination at trial.



Otton 
concurrence
=
awesome

The Analytical Framework of Smith and Nelson are Invalid under Smith v. Arizona and Inconsistent with the Bulk of Federal Precedent and the Holding is Invalid
State v. Otton, 185 Wash. 2d 673, 700-01, 374 P.3d 1108, 1121-22 (2016)

Justice Gordon McCloud’s concurrence argued that Smith was incorrectly decided as it conflicts with substantial case law analyzing the federal equivalent of Washington’s ER 801(d)(1)(i). 

In Castro-Ayon, the Ninth Circuit held that a tape-recorded interrogation by border agents was admissible under FRE 801(d)(1)(A). 537 F.2d at 1058. Smith is actually inconsistent with Castro-Ayon. 
“Other proceeding” under federal and nationwide jurisprudence typically requires more of a neutral magistrate and excludes police interrogations/interviews.

Challenge the legal foundation of Smith and Nelson as inconsistent with more recent Supreme Court authority…

Crawford
Smith v. Arizona

… but it’s not clear waters.


COURT RULES versus CONSTITUTIONAL RIGHTS

Smith affidavits and the province of the jury.
Rather than adhering to the plain language of ER 801(d)(l)(i), Washington’s Smith Court promulgated a separate test in which 'reliability is the key.'

In Crawford, the Court specifically noted the inherent problem in granting courts the power to assess the reliability of an out-of-court statement: 



"Reliability is an amorphous, if not entirely subjective, concept." 

The “Minimal Guarantees of Truthfulness” Standard Established by Smith Improperly Requires the Court to Invade the Province of the Jury

The Smith case was incorrectly decided because it erroneously allowed the court to substitute its judgment for that of the factfinder.  

The court’s authority does not include "the right to invade the province of the jury by determining questions of credibility and weight of evidence." 

Goldman v. United States, 245 U.S. 474, 477, 38 S.Ct. 166, 62 L.Ed. 410 (1918); see also State v. Gilcrease, 63 Wn.2d 731, 732, 388 P.2d 962 (1964). 

Where the Smith court’s fact intensive examination is a preliminary credibility assessment in disguise - "minimal guarantees of truthfulness." 

Such judicial evaluations of reliability improperly influence jury deliberations, undermine impartial fact-finding, and violate the essential separation of judicial and jury functions.
CHALLENGING THE ADMISSIBILITY OF  VERBAL AND WRITTEN EXTRAJUDICIAL STATEMENTS. 
THE COURT TELLS YOU TO GO POUND SAND.
USE THE TEST UNDER SMITH AND NELSON.

Develop your case to refute the admissibility of the prior 801(d)(1) statements and help you defeat the use of a Smith affidavit against your client.  

Think sworn statements and alleged victims with their own attorney.

Cooperating alleged victim?  Bingo we got action.
Alleged victim doesn’t want to be involved at all?  Well, this is where you go to Crawford and Davis.

ALLEGED VICTIM WAS DAZED 
AND CONFUSED

· Voluntariness
· Formality of the “proceeding”
· Oath under penalty of perjury
· Understanding
· Capacity
· Intoxication
· Language barriers
· Coercion and intimidation by police



LACKS MINIMAL GUARANTEES OF TRUTHFULNESS AND WASN’T AN “OTHER PROCEEDING”


Confrontation clause
CRAWFORD & DAVIS

If the alleged victim is unavailable and the statements are testimonial, constitutional standards keep them out, even if state court rules allow them to come in.




One cool trick:  

The “witness is unavailable when she persists in refusing to testify about the subject matter of her statement despite a court order to do so, or when she testifies to a lack of memory of the subject matter of her statement.” 

State v. Floreck, 111 Wn. App. 135, 139 (Wash. Ct. App. 2002)



THAT’S NOT IMPEACHMENT

The State May Not Call the Alleged Victim for the Primary Purpose of Impeachment nor Impeach Her with Prior Statements for the Primary Purpose of Presenting Substantive Evidence 

State v. Lavaris, 106 Wn.2d 340, 345, 721 P.2d 515 (1986)

See also State v. Allen S., 98 Wn. App. 452, 989 P.2d 1222 (1999), review denied sub nom, State v. Allen S., 140 Wn.2d 1022, 10 P.3d 405 (2000). (1999); see also State v. Barber, 38 Wn. App. 758, 770-71, 689 P.2d 1099 (1984), review denied, 103 Wn.2d 1013 (1985). 

NO SUBTERFUGE allowed

The federal rule permits a prior inconsistent statement of a witness to be admitted to attack credibility, even if the statement tends to directly inculpate the defendant. 
However, "'the prosecutor may not use such a statement under the guise of impeachment for the primary purpose of placing before the jury substantive evidence which is not otherwise admissible.'" 



WAS THE WITNESS COMPETENT?

Challenging the Witness’s Competency under RCW 5.60.050

WAS YOUR ALLEGED VICTIM DRUNK, CRAZY, HIGH AS A KITE, OR HAVING FLASHBACKS?

An insane person is competent to testify if, at the time of his presentation as a witness, he understands the nature of an oath and is capable of giving a correct account of what he has seen and heard. 
State v. Pethoud, 53 Wn.2d 276, 332 P.2d 1092, 1958 Wash. LEXIS 310 (Wash. 1958), cert. denied, 359 U.S. 949, 79 S. Ct. 734, 3 L. Ed. 2d 682, 1959 U.S. LEXIS 1362 (U.S. 1959)(emphasis added).


Final tips

USE PRE-TRIAL DISCOVERY TO SET UP YOUR EVIDENTIARY ISSUES FOR EXTRAJUDICIAL STATEMENTS

Do the witnesses want to “come clean?”  
Will they at least admit to:
· Lack of memory
· Intoxication
· Mental health issues

Make the cops admit it if they don’t remember very much.  “Have you done your best to recall as much as possible here for me today?”



Thank you SO MUCH FOR DOING THIS CRITICALLY IMPORTANT, DIFFICULT WORK.  RAGE ON.
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