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Preparing for a Felony Resentencing Case: 
Early Steps 
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Representing a client in a resentencing is very different from representing a client at the trial level. When representing a client at the trial level, the attorney often meets a client at arraignment or pre-trial. In a resentencing case, the attorney meets the client at the back end of the case, and the issues are all focused on sentencing. The facts that matter relate to culpability, transformation and low future risk. Your goal is to show that the client is rehabilitated, is ready for release with a solid reentry plan, and has support in the community. Building a relationship with the client is also different: a client may have been incarcerated for a very long time, may have lost hope, may have had a bad experience with prior counsel and the courts, and may not trust an assigned attorney. 

This practice advisory is for defense attorneys and team members who are representing a client after a resentencing hearing has been approved or granted. It includes some important considerations and actions to take at the beginning of the representation, but not an exclusive list. Think expansively and creatively. 

Establish a plan for regular communication:
Make contact with client and establish lines of communication, both with the client and the client’s family and supporters, according to client's directive.
· If the client will remain in DOC, arrange for regular confidential communication. 
· Find out if the client will transfer to the local jail to await resentencing. Note: Ask the client before taking steps to move the client to the local jail – disrupting their DOC placement may be detrimental to the client. 
· See the WDA Practice Advisory on Effective Communication with a Resentencing Client. This advisory contains practical tips and considerations when meeting and building a relationship with a client who has been incarcerated for a significant amount of time.

Start the discussion about allocution early:
· Begin the work early and take your time with client to develop a statement for resentencing. This may be very emotional work. The client’s statement can be prepared in writing ( to be read aloud by counsel or the client) or spoken from the heart at the time of the hearing. It should be carefully planned. Check for the existence of no contact orders, and make sure nothing violates an order. 
· In cases where harm occurred, many victims want to know why something tragic happened. They want to hear the person who harmed them take responsibility, authentically apologize, and make amends. Judges value and consider this as well.
· A powerful allocution includes taking responsibility for any harm caused, repairing the harm (to the extent possible), and explains what the client has done to address factors that contributed to the offense. This might include participating in education, self-improvement programs, treatment for substance use disorders or other addictions, diagnoses and treatment for untreated mental health concerns, and the passage of time to allow for developmental maturity (maturing adolescent brains).

Read up on issues, strategies and caselaw related to resentencing cases:
· See the resources and watch the prior trainings on resentencing cases on WDA’s Redemption Project of Washington (RPW) Resentencing page, found here. 
· Review the RPW “Training Manual for Resentencing Cases” also on this page, or find it here. 

Provide advice to the client on steps to take while resentencing is pending:
· The client should participate in all education and DOC programming available to them. This benefits the client and will be helpful at resentencing hearing.
· The client should access or complete substance use disorder (SUD) treatment if the crime was alcohol or drug related.
· The client should start thinking about who would be willing to show support for them. Work with the client to build a large support group to write letters in support and/or to appear at the sentencing hearing. Reach out to any community support groups that want to be present, show support, or participate at the sentencing hearing. Talk with client about these witnesses and what they will say.
· If release in the near future might happen, the client should begin thinking now about their plans for release (more on this below).

Documents to obtain and review:
· Get the client’s original case file from prior counsel. Have the client sign a Release of Information and a written request for the file. See the WDA Practice Advisory Former Client Wants File: Post Conviction Obligation of Trial Counsel. 
· Get any past psychological evaluations or presentence investigation reports (PSIs). Review old materials in light of new-found knowledge of adolescent brain development.
· Get a transcript of the previous sentencing hearing(s).
· Get the entire DOC file. 
· Obtain documents relevant to client's life history (juvenile court proceedings, any decline hearing, school records, CPS, etc.)

Build a team: hire an investigator and/or a mitigation specialist:
· A mitigation specialist will find and tell the story of mitigation. They will meet with the client and the client’s family/community, will look for issues relating to mental health, disabilities, learning difficulties, trauma, exposure to toxins or violence and other harms that shaped the client’s early life.
· An investigator can help locate witnesses and documents that will be relevant for sentencing. 
· You can find mitigation specialists here and investigators here on WDA’s website/Expert Bank. Ask around in your office or legal community for names of these experts and team members that fellow defense attorneys recommend for these cases. These experts are all very busy right now, so start early.

Looking ahead: build a solid release plan:
At any resentencing where release may be possible in the near future, begin preparing a solid plan for the client’s release and reentry early. DOC has resources and staff that will prepare a client for release and reentry, but that is not enough. It is far better for the defense attorney/team and client to begin building the plan.  
· See the RPW “Training Manual for Resentencing Cases” found here for information on building a successful reentry plan. 
· Talk with your client about resources: who will provide them with housing, work, or financial support once home and until they are independent?
· If the client consents, contact DOC to let them know your client is going to be resentenced, and ask that DOC make all possible education and programming available to the client (including substance use disorder treatment if appropriate). Attorneys can reach DOC at docresentencing@DOC1.WA.gov
· Contact WDA for support. Percy Levy, Community Outreach Specialist at WDA, can help you identify resources and build a solid release plan (percy@defensenet.org).

Consider and contact experts:
Experts that work on resentencing cases are very busy right now, so consider what experts will best assist your client and start outreach early.   
· Consider a forensic mental health expert with experience in adolescent brain development (find these experts here on the WDA website). There are two potential ways to use these experts if your client was a youth (under 18) or a late adolescent (18-25) at the time of offense:
· To educate the court on adolescent brain development in general; or 
· To assess your client’s developmental maturity at the time of the offense. An expert will review the discovery, defense investigation and any prior forensic mental health evaluations to assess the circumstances of the crime. An expert will review the client’s specific conduct, examine the client’s personal and family history, and can connect the specific conduct during the incident with the research on adolescent brain development/lack of full developmental maturity  
· Look for an expert who can link the offense to the client’s life circumstances at the time of the offense or to the client’s life history, other than neurodevelopment. (Such an expert might be able to address the impact of poverty, neglect/abuse, exposure to violence, substance use, etc. to the crime.
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