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PRACTICE ADVISORY | 3.5.25| Cindy Arends Elsberry


Scoring Juvenile Prior Adjudications - “Juvenile Points Bill”
 2023 Changes to the SRA’s Rules for Calculating Offender Score
RCW 9.94A.525, HB 1324 (Effective date 7.23.23)[footnoteRef:1], Laws of 2023, ch. 415, §2. [1: 
] 


In 2023, the Washington Legislature passed HB 1324, Ch. 415, §2, Laws of 2023, amending the SRA scoring statute and providing that prior juvenile court adjudications will not be counted in the adult offender score under the SRA, except for juvenile adjudications for murder 1 or 2 and class A sex offenses. RCW 9.94A.525(1)(b). As of 3.5.25, the Legislature is considering HB 1274, which, if passed, would apply the 2023 change in the law retroactively. 

Retroactivity remains unsettled. Until the WA Supreme Court rules on the retroactivity of the law, argue it should apply regardless of offense date. 

Prosecutors will likely argue that the bill only applies to sentences for offenses that occur on or after the effective date of the bill (July 23, 2023). Expect prosecutors to rely on RCW 10.01.040 and RCW 9.94A.345, statutes that provide that the law in effect at the time of an offense controls. Prosecutors and courts will likely point to the most recent case law addressing retroactivity of a statutory change to sentencing. Be prepared to distinguish or raise arguments addressed in State v. Jenks, 197 Wn.2d 708, 487 P.3d 482 (2021) (2019 legislation removing second degree robbery from the definition list of “most serious offenses” for the POAA was prospective only). Note, the Jenks decision came down close in time to when the Washington legislature passed additional legislation making the removal of robbery 2 from the list of strike offenses retroactive.

Possible legal arguments to counter the prosecutor’s argument re retroactive application:
· Argue language regarding retroactivity is not required in the 2023 legislation because the plain reading of the relevant SRA statutes provides that calculation of the offender score happens on the date of sentencing (or resentencing) and includes convictions that exist (and count) on the date of sentence.  See a sample brief here which also points out that the persistent offender sentencing statutes at issue in State v. Jenks and the juvenile points bill work differently, thus Jenks does not control.  See State v. Tester and State v. Troutman, below.  
· Argue the common law principle that when the legislature revises the law and makes punishment less severe, no purpose is served by imposing the older, harsher version of the law (this argument was rejected in Jenks). 
· [bookmark: _Hlk119516227]Argue the application of the savings statute, RCW 10.01.040, violates article I, section 14 of the Washington Constitution because it provides an arbitrary dividing line that leaves intact racially disproportionate sentences and ignores disparate sentences under State v. Fain, 94 Wn.2d 387, 617 P.2d 720 (1980). People of color (including children of color) have historically been, and continue to be, policed, prosecuted, and punished disparately. Read the opinion in State v. Asaria Miller, 21 Wn.App.2d 257, 505 P.3d 585 (2022), and find the Korematsu Center’s Amicus Brief for this case here on the WDA website. Both discuss the role of adultification of youth of color and racially disparate punishment.
· Cruel punishment: Children are different, and juvenile adjudications should not enhance or increase punishment for adult crimes. Cite to the U.S. Constitution Eighth Amendment ban on cruel and unusual punishment and the WA Constitution article I § 14 ban on cruel punishment, along with the juvenile jurisprudence holding that kids and young adults are different, based on neurobiology and individual family and social history. 
· Argue that the change in the law is remedial and therefore should apply retroactively (this issue was not addressed in Jenks at the Supreme Court, but was addressed and rejected at the Court of Appeals, State v. Jenks 12 Wn.App.2d 588, 459 P.3d 389 (2020).

Possible strategies for sentencing in cases with a crime date prior to July 23, 2023:  
· For sentencing hearings taking place after July 23, 2023, advocate for the court to apply the new law regardless of date of offense. Argue that the critical date is not date of offense, but date of sentencing. See a sample brief here, the State’s stock brief here, and a Defense Reply Brief to the State’s stock brief here.  For a case that was final before the effective date of the bill, see the sample brief here arguing the sentence should be vacated and a new sentence imposed following a new calculation of the offender score – the court should apply the law retroactively and outside the 1 year time bar because the change in the law is significant and material.
· Negotiate a deal with the prosecutor that results in the same outcome as if the juvenile priors were not scored.
· State the different offender score and standard range in a defense sentencing memo and at a sentencing hearing where the prior law is being applied and the revised law is in effect—make the offender score and standard range discrepancy part of the record. 
· Seek an exceptional sentence downward on any basis that is already recognized (by statute or caselaw), AND point out change in the law as additional mitigating factor for consideration when imposing a sentence.  Once the court has a basis to depart from the standard range, the court has wide discretion to depart on the length of confinement, as well as other terms of the sentence.  See the WDA Practice Advisory on Exceptional Down SRA Checklist with Cites here. 

WA Court of Appeals cases of 3.5.25:
· State v. Solomon Gibson, ___P.3d ___, 2025 WL 543804 (No. 58962-1, Div II) (Feb. 19, 2025) (2023 amendments to 9.94A.525(1)(b) do not apply to offense that occurred prior to effective date); See Mr. Solomon Gibson’s appellate brief by Willa Osborn here.
· State v. Troutman, 546 P.3d 458 (2024) (Felony DUI conviction occurred and was sentenced prior to change in law, and case was on appeal at the time the law became effective. COA held that amended scoring statute applied prospective only, but also states that the triggering date is date of sentencing) (Published in part).
· State v. Tester, 546 P.3d 94 (2024) (Published in part) (crime and sentencing occurred before change in law, change in law does not apply retroactively to cases on appeal when new law becomes effective. The triggering event for determining an offender score is the date of sentence)
· State v. Lam, Unpublished, 2024 WL 4853529 (Court of Appeals, Div. 2, Nov. 21, 2024)
· State v. Lam, Unpublished, 2024 WL 4851432 (Court of Appeals, Div. 2, Nov. 21, 2024)
· State v. Watson, Unpublished, 2024 WL 4824885 (Court of Appeals, Div. 2, Nov. 19, 2024)
· State v. Posey, Unpublished, 2024 WL 4357413 (Court of Appeals, Div. 1, Sept. 24, 2024) (change in law scoring juvenile priors not retroactive, relying on 9.94A.345 and 10.01 040)
· State v. Twitty, Unpublished, 2024 WL 3673013 (Court of Appeals, Div. 2, Aug. 6, 2024)
· State v. Cole, Unpublished, 2024 WL 1281420 (Court of Appeals, Div. 2, March 26, 2024) (trial court did not abuse its discretion when it failed to impose an exceptional down based on passage of HB 1394)
· State v. Curtis, Unpublished, 2024 WL 4602007 (Court of Appeals, Div. 3, Oct. 29, 2024) (change in law does not apply at Blake resentencing and is not retroactive, relying on 9.94A.345 and 10.01 040)
·  State v. Bailey, Unpublished, 2024 WL 3945078 (Court of Appeals, Div. 2, Aug. 27, 2024) (change in law does not apply at Blake resentencing and is not retroactive)
· State v. Olebar, Unpublished, 2024 WL 3410750 (Court of Appeals, Div. I, July 15, 2024) (where crime occurred before change in law, the trial court properly included juvenile prior convictions because law in effect at time of offense controls)
· State v. Aaron, Unpublished, 2024 WL 708699 (Court of Appeals Div. 2, Feb. 21, 2024) (Unpublished) (case reversed on other grounds, COA notes change in law does not apply where crime date precedes effective date of statute)

Additional Resources
· See arguments regarding retroactivity in State v. Jenks in the Amicus brief by the Korematsu Center, WDA, ACLU-WA, and others, found on the WDA website here.
· See the WDA Practice Advisory – Miller Timeline, found here for a history of this body of law and legislative changes in recent years protecting and treating children and young adults differently and more leniently based on reduced culpability and capacity for growth and transformation.
· See the 2019 WDA training and CLE Handout on Litigating Mitigation and Exceptional Sentences, found here.
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