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Resentencing: The defendant’s motion for resentencing following Blake was untimely because the range did not change (affirming Richardson).

Enhancements: Trial court did not have discretion to impose concurrent firearm enhancements at the resentencing hearing.

State v. Kelly, ___ Wn.3d ___, 561 P.3d 246 (2024)

Following State v. Blake, Timothy Kelly sought resentencing in two felony cases. In the first case, Kelly was convicted of PCS and other burglary-related offenses in May 2006. In the second case, Kelly was convicted of two counts of burglary with firearm enhancements, theft and weapons charges in Nov. 2006. In the May 2006 case, the court corrected the judgment and sentence to remove the Blake conviction but did not resentence Kelly because the sentence was already completed. In the Nov. 2006 case, the trial court granted resentencing and corrected the judgment and sentence by removing two Blake points. The State did not object and the trial court resentenced Kelly, even though the standard range did not change. The court left the original base sentence intact but shortened the sentence by modifying the two firearm enhancements to run concurrently. The State appealed the trial court’s ruling running the firearm enhancements concurrently. Kelly cross-appealed, arguing the May and Nov. 2006 sentences should run concurrently because the resentencing hearings were  scheduled for the same day. The Court of Appeals held that the trial court correctly denied Kelly’s request for resentencing in the May 2006 case because it was time barred under RCW 10.73.090(1) and .100.  In the consolidated Nov. 2006 case the Court of Appeals held that Kelly was not entitled to resentencing because of the time bar. The appellate court reversed the sentence and remanded to the trial court to remove 2 points from the offender score and to leave the previous sentence in place.

Held, Kelly’s motion for resentencing more than one year after the judgment and sentence was final was untimely. The judgment and sentence was valid on its face because the range did not change after removal of the Blake convictions. Blake is not material to a sentence where correction of the offender score has no practical effect on the standard range. 

Held, vacating a drug possession conviction following Blake did not vacate the entire judgment and sentence in the May 2006 case. 

Held, the trial exceeded its authority by imposing concurrent firearm enhancements at resentencing.

Held, the State’s failure to assert the time bar at the trial court is not invited error and does not preclude the State from challenging resentencing 


Resentencing/Scope: Unless the appellate court restricts issues at the resentencing hearing, resentencing is de novo.

State v. Vasquez, ___ Wn.3d ___, 530 P.3d 852 (2024) 
In 2021, following State v. Blake, Anthony Vasquez sought resentencing in a 2013 murder case. The State conceded Vasquez was entitled to resentencing but disagreed with Vasquez about the extent of the resentencing hearing. At the resentencing hearing, the trial court reduced the original sentence. The State appealed arguing that the resentencing hearing should be a limited or narrow resentencing.  

Held, at resentencing, the trial court has the same discretion it has at any sentencing hearing.  

Youth in Adult Court/Plea Bargains: Trial court did not err when it imposed the agreed recommendation for sentence without considering the mitigating qualities of youth.

· Resentencing pursuant to Houston-Sconiers is not required where the defendant, who was under 18 at time of offense, entered into a plea agreement and the court followed the joint recommendation for sentence.

· When a plea agreement requires the defendant not to recommend a lesser sentence, the defendant may present mitigating evidence only if asked by the court to do so. 

· When the trial court does not accept a plea agreement and intends to impose a sentence other than the joint recommendation, the court must meaningfully consider mitigating evidence of youth under Houston-Sconiers and the parties must candidly answer the court’s questions. 

[bookmark: _Hlk185852540]State v. Harris, ___ Wn.3d ___, 559 P. 3d 499, (Nov. 27, 2024)

In 2011, the State charged Mr. Harris with first degree murder with a deadly weapon enhancement for fatally stabbing an acquaintance. He was 17 years old at the time of the offense. Mr. Harris faced a standard range of 240 to 320 months with additional time for the weapon enhancement.  Following plea negotiations, Mr. Harris pleaded guilty to second-degree murder with a deadly weapon enhancement, first-degree robbery and with a joint sentence recommendation of 244 months. The court imposed the jointly recommended sentence. 

In 2020, Mr. Harris filed a PRP seeking resentencing based on State v. Houston-Sconiers, which the Court of Appeals dismissed as frivolous. In May 2021, Mr. Harris filed a late direct appeal (an appeal and with a motion for an extension of time under RAP 18.8(b), arguing he was not properly advised of his right to appeal). The Court of Appeals held that resentencing was not the appropriate remedy and instead, Mr. Harris has the right to withdraw his plea.  Both parties appealed.

Held, State v. Houston-Sconiers announced a new rule of criminal procedure that applies retroactively to all cases pending on direct review or not yet final, including Mr. Harris’ case because his case is on direct review. However, there is no Houston Sconiers error here because the trial court accepted a plea bargain and imposed the joint sentence recommendation. Houston-Sconiers does not require an inquiry into the mitigating qualities of youth when the parties present a negotiated plea agreement requiring neither party to advocate for a lesser sentence. An inquiry into the mitigating qualities of youth is required when the parties do not come to an agreement, or when the trial judge rejects an agreed recommendation and intends to impose a different penalty. 

Judges play no role in plea negotiations but do play a critically important role when accepting or rejecting a plea agreement: determining whether the agreement is consistent with the interests of justice and with prosecuting standards. 

Concurrence (J.  Yu, Whitener) The majority holding correctly strikes the balance between application of our current case law, the need to protect juvenile privacy, and respect for the role of defense counsel in our adversarial criminal legal system. 

Dissent (J. Montoya-Lewis, Gordon-McCloud): The majority undercuts the Court’s prior precedent and “continues down a troubling path that appears to limit our juvenile jurisprudence to such an extent that what we have previously accepted as being of constitutional magnitude has become an error without a true remedy.” 

While the majority correctly acknowledges that (1) the dual mandates of
Houston-Sconiers apply to 17-year-old Darren Harris’s sentence, (2) the sentencing court did not follow those requirements, and (3) the proper remedy for a Houston-Sconiers error is resentencing, it declines to recognize that error or grant any relief because, like many people accused of committing crimes, Harris accepted a plea agreement. That reasoning impermissibly undermines the constitutional protections against disproportionate punishments for children while simultaneously divesting sentencing courts of their responsibility to exercise discretion as required by statute and constitution.

[bookmark: _Hlk178261978]Blake: Blake does not open the door to untimely challenges to guilty pleas to PCS and associated offenses. Vacate of the PCS conviction is the proper remedy.

State v. Olsen, 3 Wn.3d 689, 555 P.3d 868 (2024)
In 2003 and 2006, Mr. Olsen pleaded guilty to several offenses, including charges of unlawful possession of a controlled substance (PCS). In 2003 in separate plea agreements, he pleaded guilty to forgery and PCS.  In 2006, in a single plea agreement, he pleaded guilty to PCS and UPFA 2.  In 2021, following Blake, Mr. Olsen filed motions to withdraw his pleas to all the charges. The trial court vacated his PCS convictions pursuant to Blake but denied his motions to withdraw his guilty pleas. Mr. Olsen appealed arguing that his guilty pleas in 2003 and 2006 were each part of indivisible plea agreements. 

Held, Mr. Olsen’s motions to withdraw his guilty pleas are time barred. While Blake constitutes a significant and material change in the law that must be applied retroactively to vacating drug possession convictions, Blake is not material to Mr. Olson’s claims to withdraw his guilty pleas to PCS or the associated counts. Blake rendered the PCS convictions invalid; it did not render his guilty pleas in 2003 and 2006 unknowing and involuntary. Subsequent changes in the law do not affect the validity of a plea.

Blake: Blake does not open the door to untimely challenges to guilty pleas to PCS and associated offenses. 

Blake: Blake does not affect the validity of guilty pleas to associated non-PCS offenses. 

State v. Willyard, 3 Wn.3d 703, 555 P.3d 876 (2024)
In 2003, Ms. Willyard pleaded guilty to three charges in two separate cases, including one count of unlawful possession of a controlled substance (PCS), one count of bail jumping, and one count of obstruction. The court held a sentencing hearing for both cases on the same date and the J & S for each case cross referenced the other. In 2021, following Blake, Ms. Willyard moved to withdraw her guilty pleas to all the charges in both cases, arguing that the PCS was a nonexistent crime, that the entire judgment was void, and that the guilty pleas were part of an indivisible plea agreement. She argued that the time bar in 10.73.090 did not apply because the judgments were facially invalid due to her conviction for a nonexistent crime. She argued in the alternative that Blake was a significant change in the law that is retroactive and material to her convictions. The trial court vacated her PCS conviction pursuant to Blake and denied her motions to withdraw the guilty pleas in the other counts.  

Held, the motions to withdraw the guilty pleas to charges other than PCS are time barred. A motion to withdraw a guilty plea is a collateral attack which must be filed within one year after the judgement becomes final. RCW 10.73.090. RCW 10.73.100 provides an exception to the time bar where “the statute that the defendant was convicted of violating was unconstitutional on its face or as applied to the defendant’s conduct.” This exception to the time bar applies only to the unconstitutional conviction, and raising a claim under an exception does not open the door to other time barred claims. 

Held, Blake is a significant change in the law that is material and applies retroactively to the PCS, but not to the associated convictions. PCS under the former statute is not a nonexistent crime.  For a plea to be knowing and voluntary, a person must understand the consequences of the plea that existed at the time of the plea.  Because Ms. Willyard understood the consequences of pleading guilty that existed at the time of her pleas, the pleas were voluntary and lawful. PCS under the former statute is not a nonexistent crime.

Resentencing: Trial court did not err by imposing a determinate sentence for aggravated first degree murder on individuals who were 18 and 20 at the time of offense. 
Resentencing: When an appellate court orders “remand for resentencing” the superior court has broad discretion to resentence on all counts.
Resentencing: Actions a defendant takes toward self-improvement post sentencing are relevant at resentencing.
Community Custody: Trial court erred by imposing a term of community custody where no statute authorizes it for the crime of conviction. 
Vacate/Double Jeopardy:  Trial court did not violate double jeopardy by imposing a new sentence without vacating the prior judgment and sentence.
State v. Carter, State v. Reite, 3 Wn.3d 198, 548 P.3d 935 (2024) 
J. Montoya-Lewis, (with J. Gordon McCloud, Yu, Owens, Whitener): The trial courts resentenced Mr. Carter and Ms. Reite for aggravated murder in the first degree pursuant to In re Monschke, 197 Wn.2d 305, 307, 326, 482 P.3d 276 (2021). They were both young adults at the time of the offense; Mr. Carter was 18 and Ms. Reite was 20. At their individual resentencing hearing, after they had served decades in prison and were in their 40s and 50s, each of the trial courts imposed determinate sentences.  In Mr. Carter’s case, the trial court also resentenced him on additional felony assault and firearm counts.  In Ms. Reite’s case, the court also imposed a term of community custody.  
Facts:
State v. Carter: In 1998, a jury convicted Mr. Carter of aggravated first-degree murder and four counts of first-degree assault with firearm enhancements and unlawful possession of a firearm. Mr. Carter was two months past his 18th birthday when he shot a gun at a car carrying five passengers, injuring three and killing one. The trial court imposed the maximum sentence for each count, each to run consecutively, including a mandatory sentence of LWOP for aggravated first degree murder.
State v. Reite: In 1990, a jury convicted Ms. Reite of two counts of aggravated first-degree murder for killing her mother and her mother’s partner as part of a plan to cover up her financial crimes. The trial court imposed a mandatory sentence of LWOP.
Resentencing Hearing State v. Carter
The resentencing court found both mitigating circumstances and extraordinary rehabilitation for Mr. Carter and imposed a determinate sentence of 280 months (23 year and 4 mo) plus 60 months for multiple firearm enhancements (run concurrent with each other). The court imposed low end sentences on the assault charges and ran them concurrent with the aggravated first-degree murder sentence; ran the sentence for the firearm enhancements concurrent with each other, but consecutive to the aggravated first-degree murder sentence.   
The court found that “the entire circumstances reflect impetuosity, an clear failure to appreciate risks and consequences.”  Mr. Carter’s crime was committed impulsively, there was no evidence that he considered the risks associated with his behavior, he did not take steps to conceal himself or prevent identification of the car they were in.  Second the court found that nature of Mr. Carter’s surrounding environment “put him at great risk of juvenile crime and materially contributed to his conduct.” He was raised by a single mom, surrounded by violence, poverty, drugs, and gang activity.  He was initiated into a gang at just 11 or 12 years old and remained involved as a means of survival. The court also found that peer pressure affected culpability, recognizing that Mr. Carter was heavily influenced by older members of the gang which impacted his judgment and behavior.
The court also found the Mr. Carter demonstrated significant rehabilitation including efforts to improve himself and others, that he had reflected on the extensive harm caused by his actions, and that he felt great remorse.
Resentencing Hearing State v. Reite
In State v. Reite, the court imposed two consecutive 280 month sentences on each count (46 years 8 months), with 36 months of community custody imposed as an exceptional sentence.
The resentencing court was not completely persuaded that youthful characteristics were a substantial factor in Ms. Reite’s crimes but found that she was likely immature and that rehabilitation and acceptance of responsibility were present and warranted relief. Ms. Reite had a nurturing home environment, her crime stemmed from a situation that snowballed out of control but was not an impetuous act. The court focused on Ms. Riete’s significant efforts at her own self-improvement and rehabilitation, as well as taking responsibility for her actions and awareness of the impact of her actions on the loved ones of her victims. The resentencing judge noted that Ms. Reite undertook efforts at rehabilitation even when there was no reason to hope for a life outside of prison. 
Holdings
Held, the trial court did not err when it imposed a determinate sentence for Mr. Carter and Ms. Reite for aggravated murder in the first degree. RCW 10.95.030(1) is unconstitutional and invalid as applied to 18 and 20 year olds, but is severable.  LWOP may be imposed but it must be discretionary.  LWOP and anything less than LWOP are available options.
Held, trial court did not err by imposing a lesser sentence for Ms. Reite, despite finding that her youth at the time did not substantially mitigate her crimes. The actions a defendant takes toward self-improvement post sentencing are relevant at resentencing.  
“The defendant’s later ability to understand and take responsibility for what they did, and its effects is consistent with our understanding of the features of youth – though youth is accompanied by immaturity, impetuosity, and failure to appreciate risks and consequences, it is also accompanied by heightened capacity for change.” (citing Miller)
Held, the trial court did not err when it resentenced Mr. Carter on all counts.  When a court vacates a sentence, it vacates the entire judgment. Likewise when an appellate court orders remand for resentencing, the superior court has broad discretion to resentence on all counts.  
Held, Actions a defendant takes toward self-improvement post sentencing are relevant at resentencing. 
Held, The trial court erred by imposing a term of community custody on Ms. Reite where no statute authorized it for the crime of conviction.
J. Gonzales (concurrence): Mr. Carter and Ms. Reite should be resentenced, and trial courts have discretion under existing law to impose a determinate sentence. It would be an abuse of discretion for a judge to impose a sentence below the minimum term of 25 years because the legislature set forth the minimum sentence a child may receive for aggravated first degree murder.  See RCW 10.95.030(2).  Mr. Carter received less than the statutory minimum a 14 year old would have gotten, so the sentencing court abused its discretion as to him, but since the court imposed a consecutive 60 month sentence for enhancements, the abuse of discretion was harmless since his entire sentence exceeded 25 years.
J. Madsen (dissent, with Johnson and Stephens): In re Monschke invalidated a mandatory LWOP sentence but did not and could not establish a constitutionally permissible sentence. Monschke created a sentencing gap, and because lawmakers have yet to fill that gap, this court must do so. If the majority’s assumption that Monschke establishes precedent (and J. Madsen does not believe Monschke established precedent, it was a plurality opinion), we should fill in the gap by applying the Miller fix provision in 10.95.030(2) to “any person convicted” of aggravated first-degree murder in 10.95.030(1), and young adults (ages 18-20 years old) would receive the same standard range as juveniles, permitting courts to consider youth as a mitigating factor. The majority result creates a sentence that is harsher for juveniles under 18 than older youths and adults.

Appeal/Post Conviction:  A judgement and sentence imposed using incorrect offender score and standard range information is invalid on its face. The defendant’s agreement to an exceptional sentence above the range does not change this result.

In re PRP of Fletcher, 3 Wn.3d 356, 552 P.3d 302 (2024) (J. Gordon McCloud, with Montoya-Lewis, Owens, Johnson, and Rumbaugh (JPT)).

In 2015, the State prosecuted Mr. Fletcher for first degree assault. After plea negotiations, the prosecutor amended the charges to assault in the second degree with a firearm enhancement and unlawful possession of a firearm in the first degree. Mr. Fletcher entered an Alford plea and, pursuant to the plea agreement, agreed there was a basis for an exceptional sentence above the standard range.  The plea agreement did not require an agreed sentence recommendation. The court imposed an exceptional above the range, imposing 120 months, the statutory maximum for assault two.  In 2019, Mr. Fletcher filed a CrR 7.8 motion arguing the offender score and range were incorrect because the trial court included washed out offenses in his original offender score.  The trial court granted the 7.8 motion and resentenced Mr. Fletcher to a lower, standard range sentence.  The State appealed and although the Court of Appeals agreed the J & S was invalid, it found Mr. Fletcher’s 7.8 was improperly successive and ordered remand for the trial court to reimpose the original sentence. Mr. Fletcher filed a Petition for Review with the Washington Supreme Court. The Washington Supreme Court denied the PFR and a mandate issued in July 2022.  In August 2022, Mr. Fletcher filed a PRP directly into the WA Supreme Court, re-raising the issues of offender score and standard range calculation problems. The Washington Supreme Court transferred the case to the Court of Appeals, which transferred it back to the Washington Supreme Court because the PRP was successive, but raised a potentially meritorious claim.

Held, the PRP is exempt from the one-year time limit because the J & S is invalid on its face. The facial error (the incorrect score and range) on the J & S constitutes a fundamental defect that inherently resulted in a complete miscarriage of justice. A court acts without statutory authority when it imposes a sentence based on an upwardly miscalculated offender score, even if the defendant agrees to that sentence.


Dissent (J. Stephens, with Madsen) A judgment and sentence is invalid on its face only when a sentencing court imposes a sentence that exceeds its statutory authority and is unlawful.  Here, the sentence is lawful, even though the court arrived at the sentence based on misinformation and a miscalculation of the offender score and standard range. Finality prevails over error correction. The majority’s new “startling” error test deviates dramatically from this standard and will result in reopening lawful, authorized final sentences. 

Given the number of final judgments that include a now invalid simple drug possession conviction in the defendant’s criminal history score, the impact of today’s decision will reach back decades and unnecessarily disrupt the balance between finality and protecting individuals from unlawful confinement. This balance is reflected in the carefully crafted time bar rules that govern personal restraint petitions, and we have—to date—respected the difference between an unauthorized, unlawful exercise of sentencing power and a merely erroneous judgment and sentence, which must be final after a point in time. 

Dissent Concurrence (J. Gonzales, with Yu): The J & S is valid because Mr. Fletcher stipulated to an exceptional sentence above the range.  The court had authority to depart above the range based on the defendant’s stipulation. 
While I too am disturbed that this sentencing error has no remedy, the fact that the trial court was misinformed about a sentencing range that did not control the sentencing is not sufficient to render a judgment and sentence not valid on its face under existing precedent.


Resentencing: Trial court committed reversible error when it refused to entertain
the defendant’s request for a lower sentence based on evidence of rehabilitation.

Resentencing:  A resentencing hearing is de novo unless a reviewing court restricts the resentencing to narrow issues.
 
State v. Dunbar, 27 Wn.App.3d 238, 532 P.3d 652 (2023)
In 2017, the State prosecuted Mr. Dunbar for possession of a stolen vehicle and tampering with a witness.  The trial court calculated Mr. Dunbar’s offender scores at 26 and 12 and imposed 60 months confinement. At a Blake resentencing, Mr. Dunbar presented evidence of his accomplishments and rehabilitation during confinement and sought a low-end standard range sentence. The trial court removed two PCS convictions and recalculated his offender score. There was no change to the standard range. The court re-imposed the original sentence. 

Held, unless a reviewing court restricts resentencing to narrow issues, any resentencing should be de novo. During the resentencing hearing, the resentencing judge may consider rulings by another judge during the sentencing of the person, but the resentencing judge should exercise independent discretion. Held, at resentencing the trial court should consider new evidence and arguments of the parties, including evidence of rehabilitation
[bookmark: _Hlk147160296]
Resentencing: Trial court’s order granting a resentencing hearing effectively vacates a judgement and sentence and is appealable under RAP 2.2(b)(3).  
[bookmark: _Hlk147160267]State v. McWhorter, 2 Wn.3d. 324, 535 P.3d 880 (2023)
In 1997. Mr. McWhorter pleaded guilty to rape 1, rape 2, robbery 1, and 3 firearm enhancements for an offense that occurred when he was 17 years old. .  The trial court imposed a sentence of 376 months. In 2016, he moved for resentencing where court could consider the mitigating qualities of youth.
The superior court first transferred the motion to the Court of Appeals for treatment as a personal restraint petition pursuant to CrR 7.8(c)(2), finding the motion untimely. But in 2020, after staying the matter pending other decisions, the Court of Appeals remanded the matter back to the superior court for further consideration of whether the motion was time barred. 
Back in superior court, the State conceded the timeliness of the motion but moved to transfer the matter back to the Court of Appeals on the basis McWhorter demonstrated no prejudice from any error related to the consideration of his youth and therefore failed to make a substantial showing of entitlement to relief. The superior court denied the State’s motion and ordered that “[a] resentencing hearing shall be scheduled at the earliest convenient date.”
The State appealed this order to the Court of Appeals. But the Court of Appeals held that the superior court’s order was not appealable by the State. It dismissed the appeal in an unpublished opinion without addressing the merits.
The State argues that the superior court’s order scheduling a resentencing hearing “vacated” the original judgment and sentence, making the order appealable under that RAP. The Court of Appeals rejected this argument. It reasoned that when the superior court ordered resentencing, it did not necessarily “arrest or vacate” the judgment against McWhorter—because McWhorter did not ask the superior court to vacate the judgment and sentence, and because nothing in the trial court’s order stated that it was vacating the judgment and sentence.
Held, by the act of ordering a complete resentencing hearing at which the superior court would exercise its sentencing discretion anew, the court effectively vacated the original judgment and sentence. The superior court’s order setting a resentencing hearing to consider the mitigating qualities of McWhorter’s youth was an “order arresting or vacating a judgment” under RAP 2.2(b)(3), appealable by the State. 
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